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TO H1S e 
+ Moſt Sacred MAJESTY, 
GEORGE the Third, 
By the Grice ef God) King'of - | 


Great Britain, France, and 
Ireland, Defender of the Faith, 
and of the Church of England 
and alſo of Ireland in Earth 
the Supreme Head, 


May it pleaſe your Majeſty, 


Book treating profeſſedly of the 
law of the church, naturally ad- 
dreſſeth your Majeſty under your legal 


title. 


A © However 


DEDICATION. 


However inconfiderable the author 
may be in himſelf, or how imperfect 
ſoever his work may be in the execu- 
tion, he is imboldened to lay the ſame 
at your Majeſty's feet, from that re- 
gard which you have manifeſted in all 
your declarations and actions for the 
ſubje& matter it contains, 


Law is the ſtability of the throne, 
and the ſecurity of the ſubjects in all 
that can be dear to them in this world. 


Your Majeſty is deſcended from a 
face of princes, who made the law of 
the land the conſtant rule of their con- 
duct: and their reigns were happy and 
proſperous, 


In theſe out days, it is the glory of 
the Britiſh nation, that we have a King 
at our head, who excels every ſubject 
he hath, in publick virtue, love to our 
native country, reverence for its infſtl= 

= tutions 


DEDICATION. 


tutions and bony and every amiable 
diſpoſition, 


SUPREMACY is a word, which, 
in different ages, hath conveyed differ- 
ent meanings.—In the times of our 
Saxon anceſtors, the king was the head 
and fountain of juriſdiction, as well 


ſpiritual as temporal; and the ſame 


was exerted in the well governing the 
whole body of his people, both clergy 
and laity, according to the laws then 
in being. Supremacy might then be 
defined to be, the king's executive 
power circumſcribed by the laws of his 
kingdom, 


In proceſs of time, the biſhop of 
Rome (by means incredible, if the 
facts did not evince it) uſurped an ab- 
ſolute ſovereignty in matters ſpiritual 
within this kingdom, Then the ſupre- 


maey was, the pope's power to do what 


he liſted without controul z either as 
A 3 reaſon 


DEDICATION. 

reaſon dictated, or his intereſt guided, 

or his paſſions ſwayed.— I ſay, wſurp- 
ed; becauſe it was ſtrenuouſſy oppoſed 
by the whole eſtate of the realm, the 
king, lords, and commons aſſembled 
in parliament. Vigorous laws were 
enacted ; but for a long time they 
were ineffectual. 


At length the papal juriſdiction was 
aboliſhed, and the king reſtored to his 
ancient eccleſiaſtical dignity and pre- 
eminence, But the princes of this 
realm in thoſe days, intoxicated (as it 
ſhould ſeem) with that exceſs of power 
which the pope had aſſumed, would 
needs underſtand it, that the ſame was 
not extinguiſhed, but only transferred 
from the popes unto themſelves : and 
they carried ſimilar notions into the ei- 
vil adminiſtration, This excited diſ- 
orders and convulſions in the ſtate, and 
in the end overturned the government, 


Aﬀter 


DEDICATION: 


After ſeveral ſtruggles, the kingdom 
at laſt became ſettled into that regular, 
uniform, beneficial inſtitution, which 
ſhines forth in its full luſtre under your 
Majeſty's auſpicious influence, and ren- 
ders your Majeſty the delight of your 
ſubjects, and the envy of the whole 
earth, 


That your Majeſty may long live to 


be a bleſſing to this church and nation, 


is the hearty prayer of 


Your Majeſty's 
moſt humble 


mot faithful 
and obedient ſubjeft 


RI, BURN, 
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PREFACE. 
HE eccleſiaſtical law of England is com- 
pounded of theſe four main ingredients 
the Civil law, the Canon law, the Common 

law, and the Statute law. And from theſe digeſted 
in their roper rank and ſubordination, to draw out 
one uniform law of the church, is the purport of 
this book. 

Where theſe laws do interfere and croſs each 
other, the order of preference is this: The Civil 
law ſubmitteth to the Canon law both of theſe to 
the Common law; and all the three to the Statute law. 

So that from any one or more of theſe without 
all of them together, or from all of theſe together 
without attending to their comparative obligation; 
it is not poſſible to exhibit any diſtinct proſpect of 
the Engliſh eccleſiaſtical conſtitution, 


I, By the Civit law is meant, the law of the an- 
cient Romana; which had its foundation in the 
Grecian republicks, and received continual improve- 
ments in Roman flate during the ſpace of up- 
wards of a thouſand years, and did not expire at 
laſt even with the empire it ſelf. 

For the diſtin& knowledge whereof, it is to be Duck de Jure 
remembred, that after the aboliſhing of the as Aylif's 
government at Rome, and the eſtabliſhment of the Pande&: 
8 they ſent three men into Greece, to col- Strahan's Do- 

the laws of the Athenian and other Grecian wat! Har- 
ſtates; and from theſe were compiled and digeſted 7" x ws 
by ten commiſſioners, well known by the name of Livii Hit. 
A 4 the Rom. J. 3. 
c. 22. 


the Decemviri; the laws of the twelve tables (fo cal- 
led from their being ingraved on twelve tables of 
braſs): which were the firſt and principal founda- 
tion of the Roman law, 

To the twelve tables were added the Reſponſa 
Prudenium, or interpretation of the lawyers, w 
accommodated the {ame to the uſe and practice of 
their courts And this was denominated; in con- 
tradiſtin&tion to the laws of the twelve tables, the 
Jus non ſeriptum, or unwritten law : and having no 
other name, began then to be called the evil law 4 
and is that which is ſtyled by Jan the juriſpro- 
deni midia, becauſe it came In between the laws of 
the twelve tables and the Imperial conſtitutions, 

Next to theſe were the Leger, of laws emphati- 
cally ſo called; becauſe they were enacted by the 
whole body of the people, reckoning both the no- 
bility and commonalty together! and this was par- 
tieularly, when a new caſe happened that was not 
provided for by the former laws; the conſuls on 
this accaſion cauſed the people to be aſſembled toge- 
ther, and informing them what the caſe Was, and 
aſking their opinions, that le, putting it to the vote 
they decided the ſame according to the rules of 
equity as the matter appeared to them; and this 
deciſion being made, was ever afterwards in the like 
caſes obſerved as a law, For after the abolition of 
the regal government, the magiſtracy was lodged 
with the peoplez one principal branch whereof is 
the power of making laws, 

Afterwards, the common people mutinying, upon 
. ſome differences with the nobility, retired and ſepa- 
rated themſelves from the nobility for ſome time 
and during this ſeceſſion they enacted laws of their 
own, which were called Plebiſcita: and upon a re- 
conciliation with the nobility afterwards, it was 
agreed and conſented to, that theſe alſo ſhould have 
the force of law, and be obligatory upon the whole 
Roman people, the nobility as well as others. 


PREFACE 
But on the daily increaſe of the Roman ſtate, it 


appearing almoſt impoſſible to aſſemble the whole 
body. of bs at leaſt without ſome tumult 
and commotion z {it was thought expedient, when- 
ever any new caſe aroſe, to trult the ſenaty with this 
py And when any new law was made by them, 
was ſtyled Senatue-conſultum, or a decree of the ſe- 
nate; and was, in like manner as the plebiſcite, in- 
Wy 2 into the Roman civil law, 
urthermore, when the conſuls were abroad in 
the wars, to the end that the city might not be deſti- 
tute of governors during their abſence, the people 
created for themſelves two officers called Pretors z 
and theſe had power given to them, of adding to, 
or ſupplying and correcting the civil law of the 
twelve tables; and were wont to propound certain 
edits, which being 1 by the people were in- 
corporated into the civil law, and were called 7. 
pretorium, or the pretorian edicts, 

Alſo the Aidiles curules in ſome caſes did eſtabliſh 
laws z but as thelr office, ſo alſo their edits; were 
but for the year; and thereſore at firſt they were 
called anwral edidts, until the time of the Cornelian 
law, which made them perpetual, and thenceforth 

were called perpeinal ediits, Theſe were di- 
gol ed and put into order by Salvlus Jullanus under 

emperor Adrian, and illuſtrated by the com- 
mentaries of the Roman lawyers. 

Theſe were the component parts of the Roman 
civil law, whilſt their ſtate continued republican, 
After the government was transferred. into the hands 


of the emperors, two other branches were added, 


to wit, the Con/titutiones principum, or Imperial con- 
ſtitutions, and the Re/porſa prudentum, or anſwers of 
the lawyers, a 

For after the adminiſtration was by the lex regia 
granted by the people to Auguſtus ; whatloever the 
emperor . ordained by his epiſtle, or commanded by 
his edict or proclamation, or decreed on the cogni- 
{ance of any matter coming before him in Judgment, 


P REF ACE a 
had the force of « law, under the and title of 


— — conflitution, you theſe conſtitutions 
were ime called plarite principim 4 becauſe 
they were ſuch $.-1-=x or emperor was pleaſed 


w ordain according to his diſcretion, 
_ Next to the 7 27 — 1 the — 
prnuent un, under the emperors; reſpon 
une during the times * the republick were 
delivered without the ſanction of publick authority, 
and part (as Was ſaid) of the ji won trip 
But under 4 the emperors after Auguſtus, no perſon 
Was ſuffered 5 deli wo —— concerning the law, 
but thoſe to whom the _— gave conmiſſion z 
and te their anſwers the Judges were obliged te 66n- 
form, And theſe de caffe a part of the ji 
"ng boats poker aforeſaid, in the ſpace 
MPEeriai CaRATFIFLIEIONS A FRE 
of five hatred your 1 Auguſtus to Juſtimlan, 
grew ew to ſo — a bulk, that t inked Gregorins 
ught fir to make a digeſt thereof, from the — 
of Adrian, or (as others ſay) of Au uſtus, down 
to the reign of Diocleſian; 4 this he did by 
own private authority; and from him the do 
code had its name an nd. 
The ſecond code which we read of, was that of 
Hermagenes, who lived in the of the Conſtan- 
tines; wherein were comprized all the Imperial con- 
ſtitutions of Claudius, — Probus, Carus, 
Carinus, and that vaſt number of conſtitutions made 
by Diocleſian and Maximian. 


* 2s next code was that of the emperor Theodoſius 


younger, who cauſed the fame to be compiled 
after the manner of the foregoing codes; contain- 
ing the conſtitutions of the emperors from the time 
Conſtantine down to Theodoſius's own reign : * 
oo this collection from him was called the Theodoian 
Brut in theſe three codes there was nevertheleſs ſo 
much confuſion, contradiction, and ſuperfluity; that 
| Juſtinian 


e 


P R E F A C E. 
82388 a reviſal and correction thereof to 


* — from theſe three codes of the Im- 
peru conſtitutions, and alſo from ſuch new conſti- 
ing of the Teese e the unpadee 
mplling of the Theodoſlan empetor 
uſt 4 cauſed 4 new code to ned. 
which from kim was — hed the F _ 
to, Which eode he afterwards cauſed ts 
viſkd and corrected in many particuls "nd — 
publiſhed; and is that code Which we have Row 
Gxtant at this day, | 
After which he cauſed in like manner the Fe- 
ſponſu privientwm, — of fore hundred 
volumes of the weitin the Roman gt 
t be digeſted and abridged and this he 
Ir 
col rom the dates and reſolutions of the 
1 em cls agen pandect, and likewiſe 
nd from this d or 

from his own code and other commentaries af the 
ancient lawyers, he cauſed alſo his book of inf4- 
tutes to be compiled; which cuntaineth the elements 
22 the Roman law, written in an elegant and taſy 


wee: of ah he publiſhed his Novels; which No- 
vels (novelle) were new conſtitutions made by Juſ- 
tinian himſelf after the publication of the other 
books: and theſe are ſometimes called the Au- 
thenticks, to diftinguiſh them from ſome other pub- 
lications of conſtitutions of che f og em- 
perors, which are not reſpected as of much au- 
thority. And , the whole civil law, in 
uſe at this day, comprizrd in thoſe four books 


of Juſtinian, the Code, the Duel, the Jyfirave, 


and the Novels. 
The of this iſland was 


| greateft governed 
1 fr by the civil law for abdut three hundred 


ry, from Claudius to Honorius; 
time, ſome of the moſt eminent 


during whic 
Roman 


PRE F ACHE 
Roman lawyers, as Papinian, Pauls, and Nr 


Whoſe opinions and deciſions are 
body of the civil law, did fit in the feat of qu 
— in this naten. Rut after the deelenſlen of t 

"ow Ire, the Saxon, Daniſh, and — 


e in after times, the ſame law again 
great repute ay this 12 
= 


ll all the ny from the re 
at din, —— 29 1 1 11 the civil 
law R - = pr eſſors * the 
common law had Müde recourſe to it, in 
where the common law was either totally RS 
defective. And thus we fee in the moſt ancient 
books of the common law, as Bratton, Thornton, 
and Flera, that the authors thereof have tranſcribed, 
one after another, 3 places, the very words 
of Juſtinian's Inſtitute. 

And there are ſome particular matters in which 


| we period, and 


the civil law hath always been, and ſtill is allowed 


to be, the only law in England, whereby they are 
to be decided; and the courts of 8 yon 
have cognizance of thoſe matters, , & * prooms 

0 


rer rs 


Thus in the high court of admira/ty (which, + was 
eſtabliſhed about the time of king Edward the 
firſt), all cauſes civil and maritime are to be de- 
cided according to the civil law, and the maritime 
cuſtoms. 

Thus in the court of honour. or chivalry, the 
lord high conſtable and earl marſhal, who are the 


Wine proceed according to the 
jodgsy hero 1 5 


the — proper law for de- 
ciding all LL ariſing upon contracts made 


in foreign countries, deeds of arms and of war 
out of the realm, and Things that pertain 5 
| Wit 


4 2 deen, "During kin 2 his | 
u 
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6 


the 


r Xn. ot Dc caxtnatd 


_— WR” WW wW 7” 


b u * An 


ne realm, and —— matters whereof that 
the proper eognlsanee. 

2 15 in itt the — the eobrts which 
ars there held for determining ſults to which te 
foholars er members ef the vniverſities are par- 
— do proceed according to the rules of the elyil 


W, 

The courts of alfa are In many thi 
conformable to 4. 0 of the civil law 80 which 
the chief is, the high court of chancery, There 
ſults are commenced by pron or bill; witneſſes. 
privately examined ; an N N is there deter- 
mined by a Jury of twelve men, but all the deci- 
flons are made by the chancellor, And almoſt 
all the chancellors, from Becket to Wolſey, th 
is to ſay, from the age next after the conqueſt unti 
of the reformation, comprehending almoſt 
the whole time of the pope's domination within this 
. were eccleſiaſticks, well ſkilled in the Roman 


And, finally, in all the ecelefaftical courts within 
this kingdom, altho* the canon law is the foun- 
dation of their proceedings, yet the canon law be- 
ing in a great meaſure founded upon the civil law 
and ſo interwoyen with it in many branches thereo 
that there is no underſtanding the canon law rightly 
without being very well verſed in the civil law; 
the knowledge thereof is therefore abſolutely 
neceſſary for the diſpatch of all cauſes of eccleſi- 
aſtical cognizance. And the civil law not only 
ſerves to explain the canon law; but by the prac- 


. tice of all eccleſiaſtical courts, it is allowed to come 


in aid of and to ſupply the canon law, in caſes 
which are there omitted. And how neceſſary and 
uſeful the civil law is in this reſpect, doth evi- 
_ appear from the commentarles of Lind 

and of John de Athon upon the provincial 
and legatine conſtitutions, 
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REA 
The Deereer are eccleſiaſtical eonſtitutiens, made 


the ; and cardinals, at na m ſule. 
Mes drs rd collected by Jus, in the year: 
1114; And afterwards poliſhed and perfected by 


Gratian, a monk of Bononia, in the year 1149. 

The Dreretals are carionical epiſtles written by 
the popes alone, or by the popes and cardinals, 
at the inſtance or ſuit of ſome one or more, for: 
the ordering and determining of ſome matter in 
controverſy; and have the authority of a law in 
em e bf non 

Of the decretals there are three volumes. The 
firſt collected by order of Gregory the ninth, about 
the year 123t. The ſccond by Boniface the eighth, 
about the year 1298. The third made by 
Clement the fifth, and from him called the Cle- 
memines, and publiſhed by him about the year 


1308. | 0" inet 4 np m 
o theſe may be added the ants of 
John the twenty-ſecond, and of | ſome + bis 


ſhops of Rome, whoſe authors or collectors are 
_ known, and are as nove conſtitutions unto the 
reſt. N 

So that the popes did the ſame in the church, 
which Juſtinian did in the empire; they took or- 
der to have Gratian's decrees publiſhed in the 
manner of the Paxdef ; the .decretal epiſtles, like 
us the Code yz the Extravagants in the nature of Juſ- 
tinian's Novels yz and that nothing might be wants 
ing, Paul the fourth ordered an Tut of the 
canon law to be weltten by John Lancellot, which 
Was added to the body of the canon law, printed 
at Rome under Gregory the thirteenth, 

There were alſo as many commentators on the 
canon, as on the elvil law. 

And thus beth the elvil and canon laws bes 
came in ſome conſiderable degree received through- 
out all chriſtendom 4 affording mutual help and or- 
nament to each other, | 


Vol, I; 4 And 


is 
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| | 
„And the rule in interpreting them was this : If a 
caſe happened, which was either not at oll deter - 
mined in the civil law, or not exprefsly, but doubt - 
fully and obſcurely, and the ſame was plainly and 
| clearly delivered in the canon law; the deciſion 
thereof was taken from the canon law: And on 
the contrary; where in the canon law there Wñas 
no direction, or the ſame was amb) dy or 
1 obſcurely expreſſed j the deciſion was taken 
| fronnhe civil law: And if in any cafe the civitand 
canon laws did interfere, and were contrafy to 
eck other che civil law was to be obſerved in 
| the" civil Jaw courts, and the canon law in the 
S canon law courts ; the civil law within the em- 
: 


peror's dominions, and the canon law within the 
g dominions. And in the cburte of civil 
| where a matter of canon law.cognizance came 
14 in queſtion, the ſame was there determined ac 
x to the rules of the tanon lawy and in 

| the courts of canon law, where a mattet of civil 
hu coghizance came in queſtion, the ſame was 
determined according to the rules of the civil 


_ law, | 
arly, that the canon law in many 


ren x ved here land, appear- 
ances. was rece in a 

eth clearly from hence; 9 chat very 
many of the deeretal epiſtles of the popes are 
gives ted hither, upon controverſies ariſing in this 


mation. 
Beſides the 1 canon Jaw 5 we have our 
lexutine and provincial conſtitutions, 

The Legative confiitations were made and pub- 
liſhed within this realm in the times of O1b6, le- 
te of Gregory the ninth ; and of Othedon (after- 
ds pope Adfien the Afth), who was — 
here t Clement the fourth: And theſe. are Il 
* ie leatied comment of Joby de 


Thek 


7 
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| Theſe. legatine conſtitutions. did extend equally 
to both provinces. having been made in ga. 
ſynods or councils, held here by the reſpective. le-, 


des. 1 Numer t. u dae 
The provincial conſtitutions were made ig con- 
vocation in the times of the. ſeveral arehbiſt 
of Canterbury from Stephen Langen to H ' 
cbeley z containing the conſtigutions. of thoſe, rwo 
archbiſhops; and of + thele., ſeveral archbi 
intermediate, to wit, Richard Wetberſbed, dun 
of fbingdon, Boniface, John Peccham, Keobort Wins 
| 8 Walter Reyneld, Simon Mepham, Jabn Strut- 
= 


. Simon lebe, \ Simon Langham; Simon o 
„and dien nde These ' were 4855 
adorned with the learned . gloſs» of William 


Lindwoed, official of the court of Canterbury, 
and afterwards biſhop of St David's in the reign 


of. king H > ich. Wich conſtitutions, 
altho' . the . Canterbury. 
yet were teceived alſo. by the province of Vork in 
onvocution, in the year, AU. 
There were other conſtitutions of divers pre- 
= lates, both befere and after: but theſe. which 
bave been mentioned, having been introduced to 
publick notice hy the two learned c anoniſts. above- 
named, have, been principally t. quay 


= Men en IR NET 

. Conceroing this whole body of the canon lam, 

it is enacted. hy the ſtatute of the og Hen. 8. c 19. 

as foloweth : Where 2 n — 

| AI. . 3 — mot. em 40 wy - 
= proudicga to g's. preregetive 

| the lows and Sainte: of . #hi ; 


Pp R B F A C . 


ſuhienln whereof fixteen to be of the this 
realm, and all 12 two A font ya te to bt 


choſen and appointed by the king's-majeſty ; and that 
ſucb 5 25 the ſaid conſtitutions and canons, 0 ſhall be 
t an ee, A tbe ſaid two an thirty 


or the more par 
with the lows of 


Aud 2 755 as 
canont, — and ordinances, a beret — 
have den made by ter tlergy 

now" at the 


FE 


EE 


5 


and 
90 
AG 


thy 
| Wood ll b b 
\heps Dol cxetutod dere this 4 ran, þ the 


' ah od 3*\ 


4 
* 
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Y 


T 


—— 


Et 321 


Wo ſons or the more part of them. ſhall not ap 
= /ba/l deem and judge ay to be abolite. abYopate 
0 


Fin 


5 nn RRR henne 
the king's maſt royal aſſent under bis great Jeal be 
In. bet 10 the ſame; and the reſidue of the foi 
canons, contitutions,, and ordinances provincial, whic 
the king's highneſs and ide ſaid te and thirty per - 
or 


and. made fruſtrate, ſhall from thenceforth 'be void 
and of none effeft, and never be Put in execution 
within this ram: Provided, that ſuch canons, 
« conſtitutions, ordinances, and ſynodals pro- 
i 'vincial, being already made, which will not 
„be contrariant or repugnant to the laws ſta- 
te tutes and cuſtoms this realm, nor to the 


% damage or hurt of the king's prerogative royal, 


„ ſhall now ſtill be uſed and executed, as 
«were afore the making of this act, till ſuc 
„ time as they be viewed, ſearched, or  other- 
e wiſe ordered and determined by the ſaid two 
« and thirty perſons, or the more part of them, 
— worry: 1 the tenor form and effect of this 
« preſent Act.“ 7 
And by the 27 Hen. 8. c. 16. Foraſmich at 
the canon; cannot ty reaſon of the erte of the 
time bt txamined diving 164: een of | 
the king ſhall bave power 4% nominats the two 
thirty pern Axim of tht clergy, and Nee A 
the fait y, HIDE Before of after the diffolntion of . 
parliament; wheſt poi'er ſhall continue for three years 


ter the 4%%. 
* N 15 Him, 8. e. 16, The fald power 


was continued to the king during his life, and 
by the ſame ſtatute It Was enacted more gene- 
rally, as follows 1 „ Until fuch time as the king 
it and the fald two and thirty perſons have ac» 
0 wa 7 og the effects and contents' before re- 
„ hearſed 3 ſuch canons, conſtitutions, ordinances, 
„ ſynodal or provincial, or OTHER zer ESTAS 
* TICAL, LAWS © Of JURISDICTIONS SPIRITUAL, 
" be yet accuſtomed and uſed here in the 
+ church of England, which neceſſarily and con- 

a az veniently 
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1 penny or viſite to be be put in ure and exe: 
4 £vtivn fe ins hob bl repugnant con- 
1 trariant ot derogatory to the aws or ſtatutes 
« of the realen, not. to the prerogutivey of the 
crown .of the ſame, of any of the 
all be occupied, * exerciſed, and put In. bs 
© r. the time, within this realm und that the 
bob 12 and due executors. of them, all 
not incur any damage or danger for the de 
* a of the foreſaid laws, ſo that us by be 
„ colour or pretence of them or an them 
« the miniſter 1 In 1 any thin ko 
of contraty to the regal power of N oft 
4 real: any thing What A. ic the contrary 
ls . „ct notwithſtanding,” 


ll 


mig the ng of King Edward th ah, 


if Was agalff ſet on a and b & 484. 
ib 1h 11 enasted, that Wy W I 
power for three Wears lo appoint — 1 1 — 
we wah 16 be bibo, and Netten of Lhe Ide 
rale WHti taf Four 16 be learned | 04 the common Taw, 
compile fes teelefiaNital laws 61 aforefard, not 
5577 Fapughgnt 16 tht common law or faule! if thit 
Huh, - 
by © hereupe " king g Edward ihe flxth direfted 
6 Sine A ol two perſans; and afters 
wards * — a gs of eight per⸗ 
lt and make it ready 
0 be . with the 
ſaid eight perſons were 


rhe 

wt, " he it wil 

=_ expxdition, Whi 

archbiſhop Cranmer, Dr Goodrich biſhop of Ely, 

Dr Cox the King's almoner, Peter Martyr doctor 

in. whey * jam May and Rowland Taylor 
W 


1 
Nh. of q 


„John Lucas and Richard. Good- 
Uires; J whom the work was undertaken 
fied, and ioned, according to the — — 
he Roman, 1 2 and called by the = 
of ke Nee, {gun e umz the it 1 
W 


deſigh was not compleated in that King's 


| 
| 
| 
j 
: 
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rtected and Dr Had. 
Beer ng Jann k, But the ** dying 
— after, the royal tion thereof was not 
obt 


ained, 
In the reign a queen Maty, "all the at 
- nl, yt ſtatute of i & 2 P 
bel ant matter 27 till the 
n when by the ſtatute 
a&t of the 2 ** * 
, as th d exte 
and ſucceſſors (the reſt {of the org 
me acts ſtill remaining eval and 
In purſuance of which 
it, was prop ſed in -convorn 
of queen Elizabeth, to move 
in that At Wal nd afterwards, 51 
of gran wy. it "a > 
by « lead] 


liament | Liis. and 
b — 105 1 1 15 — 
f ihat, we hear 


n 
8⁰ hl by Any fs, wu ſuch r 
I t «a, the canoh law, fo 
fi here before the faid 
ſatis and 1s not centrarlant ie the gemmen 
law nor ſe the akute law, nor to the profoge- 
| 2 rayal,. 1s recognized and enacted a be in 
forge If authority of N Teak the 

4 > Be cnc this — mult be, 1 firſt 
i _ law vpon any paint; and then 
= to find out, how far the ſame was received here 
Fay ey th and. than, 10. commons, the 
— — N 

q w concern $ 
rogative (which, alſo is — 71 Lag 
and from e we 
the church. 


Under this head ee 0 the canon . 
ue to * reckoned allo the conſtitutions and ca- 
a 4 nons 


U take 
* Was received 


come out the Foun lum ef 


r r 4 0 K 


nons made in the convocation of the E of 
Canterbury, in the year 160g and rat eo the 
king, for himſelf, his heirs and ſucceffors : Which 
were alſo received and F about tworyeavs af- 
ter, in the province of York, © | 
Concerning the authorſty of theſe ennons, and 
conſequently the power of the convocation to make 
\ laws (with the royal aſſent and 9 much 
Strange Rep. Aſpute hath been made but the matter ſtemeth 
7 „ no to be finally ſettled in the cafe of Middle- 
s Ay 4 | te 
Rep. bgo, FW und Creſt, M. to Gro 2, In wo loi 
[1 Hardwicke, then lord chief ＋ of the King's 
pennen, delivered the reſolution of the court to 
this effect: “ One queſtion in this eauſe ls, Whe⸗ 
« ther the makers of the canons of 16064, had 
e power to bind the laity? They were mage 
Y 4 by the biſhops and clergy In convocation con- 
| « yened by the king's writ, and confirmed by him 
« under the great ſeal; but the defect oh to 
«them de, that they were never confirmed by par- 
« lament, and for this reaſon, the“ they bind the 
« clergy of the realm, yet they cannot bind the 
4 laity for want of a parliamentary confirmation, 
« And ſome of the counſel in their argument ſeemed 
« to admit it, by putting the caſe upon the foot of 
the ancient canon law); but as the other counſel 
« who argued on that ſide did not give it up, it is 
become neceſſary to examine and determine « 
point of ſo great moment to the conſtitution ot 
England, in order to ſettle the law thereupon. 
And on the beſt conſideration we have been able 
eto give it, we are all of opinion, that the canons 
of 1603, not having been confirmed by parlia- 
ment, do not proprio vipore bind the laity; I ſay, 
proprio vigore, by their own force and authority; 
% for there are many proviſions contained in theſe 
canons, which are declaratory of the ancient uſage 
and law of the church of England, received and 
allowed here, which, in that feſpect, and by vir- 
tus of ſuch ancient allowance, will bind the laity; 
re > 2 « hut 
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« hut that is an obligation antecedent to, und not 
« grifing from this Body of canons. They "who 
« look Ants Spelman's collection, will find much 
« mutter in the ancient councils,” that may ſerve for 
« jlluſtration and ornament z but as thoſe were often 
« mixed aſſemblies, compoſed partly of dect 
« and partly of laymen 3 ſometimes the king with 
« his nobility, at other times ſome of the com- 
% mons Nkewiſe, are Mentioned as preſent, But 
« whether they had ſuffrages in theſe councils of 
« nat, and In What manner they were ſent thi- 
« ther, Whether by election, of by what other 
« kind of conſtitution, © is very uncertain and ob- 
« feure, The like may be ſaid of ſeveral coun. 
„ ells held in the earlieſt times following the 
„ comming in of the Norman Ine; and after - 
« wards there Is a frequent mixture of the le- 
« —— — which aroſe merely by papal 
« 'yſurpation, | | 

« this Important queſtion therefore, It 1s 
« 4 for judges 1 — upon ſurer foun- 
66 — nll which are, the general nature and 
„fundamental principles of our conſtitution, acts 
« of parliament, and reſolutions and judicial opi- 


„ nions in our books; and from theſe to draw our 


„ concluſions. | | 
„% No new law can be made to bind the whole 
people of this land, but by the king, with - 


the advice and conſent of both houſes of par- 


«* liament, and by their united authority. Nei- 
ther the king alone, nor the king with the con- 
* currence of any particular number or order of 
men, | hath this high power. The binding 
force of theſe acts of parliament. ariſes froth 
e that tive, which is in the king our 
« ſovereign lord; from that perſonal right 
« which- is i nt in the. peers and lords 
of parliament, to bind themſelves and their 
* heirs and ſucceſſors . in their honours and 
dignities; and from the delegated . — * 


bf , ri 
L dt io, an att of 


canons made in convocation, and 
confirmed by the crown only, all theſe requi- 
are wanting, except the royal aſſent z there 
no intervention of the peers of the realm, 
any ſentation of the commons. 

was ſaid indeed by ſome of the civilians in 
cauſe,” that, even in parliament, there is: 
of all arders 
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ir full authority. 
here: the erown hath legit 
power; and it ia therefore rightly ſai 
in 2 Salk. 673, that the king's | 
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« canon io re tctlefiafice , makes. it a law, to bind 
10 8 if \ 11 the laityt . And © 
„ can fa, that the tonſent of the people is in- 
90 cluded in the royal confirmation, Another ar⸗ 
* gurment_ is, that by our conſtitution the power 
« of impoſing taxes 14, co-extenfive with the. power 
8 of making ney wat 108 e 

taxen upon the people; but the e 
« brug K to Wy . but themſelves, 
„ And It ſeems oe an abſurdity to ſay, that 
„% When the. clergy In convocation cannot charge 
4 the lalty with one farthing by way of tax vr 
„ \mpaſition, cannot even create a new fee to be 

" PA by Wo yer that the clergy ſhould have 
* it In thelr power te ena new Jaws, for dlſo- 
„ beying which, the lalty ſhall incur the pena] 
* of excommunieation, which is to be carrie 
into execution by rhe. Joſs of their liberty, and ( 
« a diſability to ſue for. and diſpoſe of their 2 | 
«* ſonal eſtates, This would certainly be to affect 
che laity in their property in a very high de- 
„ gree ; and yet it is agminted, that derbe by 
6 TOA acts cannot charge the property of the 
. rn 

4. FA all the acts of parhament ſince the re- 
formation, ſor confirming. forms of prayer and 
* other eccleſiaſtical conſtitutions, the preambley 
„ ſhew, that the clergy in convocation were only 
* conſidered, as the proper aflembly to prepare 
and propound them, but not to enact or give 
them their force. It was objected indeed in 
* this argument, that the confirmation by parlia- 
ment did not give being to them as laws, to 
bind the laity but was deſigned merely to in- 
* force them by the addition of temporal pal 


| 7 ties. But that is not only reaſon, t 0 
= *© is, one. The true uſe of theſe confirmations 
= © in, parbament was, the ; extenſion of ſuch con- 

= *© ſiitutions over the laity, who would otherwiſe 

not be bound. It hath alſo been aid, mr 


erated be dE SS 0© 


Tx 


; 


Pp KB F 4 & 5. 
4 Jeaft' they. (ould bind "the lalty ty e tf 
« at thy this proves a rout deal too much; 
* there are many things 
„ture, which no eanen can touch, a4 the caſe 
« of ehen, the degrees of conſanguinity, and 
« the operation of adminiſtrations; and If this 
«* argument would hold, they might overturn 
* the common law as to the heirſhip of lands, 
* and the diviſion of perſonal eſtatesz which 


% would never be endured, for theſe are matters 


« which have always been regulated by the le 
« giſlature,” And after conſidering the caſes 
which had been alledged on both ſides, he con- 
cludes upon the whole, and lays it down as the 
deliberate reſolution of the whole court, that 
the cations of 1603 do not proprio vigore bind the 


lait y. | 

a hn the aforeſaid caſe, the point was not in queſ- 

tion, whether oa re far the 2 canons are ob- 

ligatory upon the clergy. It ſeemeth generally 

8 be underſtood, that they are binding in that re- 
And it is to be obſerved, that there are 


very many particulars in thoſe canons, which are 


taken from the ancient canon law received here 
before the ſaid ſtature of the 25 Hen. 8. And 
9 upon this head, it is to be inquired, 


tient canon law, and how much is added of new 
y the convocation of 1603: for in the former 
caſe, the ſame will be obligatory both upon the 
clergy and laity; and in the latter cafe, upon the 


clergy only. 4g | 
| Yet there ſeemeth to be one exception to this 

neral rule, and that is, with reſpe& to thoſe of- 
on of the eccleſiaſtical court which are laymen, 
as regiſters, proctors, and apparitors (and we may 
add alſo churchwardens, who ate officers attendant 
on the courts of viſitation, there to give infor- 
mation of offences); for as to theſe, t tempo- 
ral courts n the adjudlications which have _ 
made, 


an eccleflaltical na- 


- 
ws 0c 
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ow much of thoſe canons” is agrecable to the an- 


es e sega 


b K „ A 0e 
wade; de proceed upon 'n ſuppel! 


anons are in force, But accordin 
galag doferine, the diftinAlon muſt be this 1 That 
regulation of the officers according. to the 
meaſures preſeribed by theſe canons, is not fs much 
of neceſſity, ''as of Re) that the canons 
in theſe reſpeRts are a good ru to go by, but 
not of peremptory obligation; and therefore that 
the authority which the court exerciſeth over its 
officers according to theſe canons, is not from the 
canons themſelves; but from that power which 
every court hath over its own officers, by the 
common law, by the ancient canon law, and by 
every law for without this, there could be no 
courts at all. ned 0 


+ 


III. The "Common law is fo called, | becauſe Hale's Hiſt. 
it is the common municipal law or rule of juſtice Com. Law. 
throughout the kingdom. For altho* there are 3 C. 10 Co. 
divers particular laws, ſome by cuſtom applied 
to particular places, and ſome to particular cauſes; 
yet that law, which is common to the ity 
of all perſons, things. and cauſes, and hath a 
IEP over thoſe particular laws that are 

itted in relation 11 places or matters, 
is the common law of n 
This is uſually called le non ſcripta; not as if 
all thoſe laws of which it conſiſteth were only oral, 
or communicated from the former ages to = 
latter merely by word; for all thoſe laws ha 
their ſeveral monuments in writing, w they 
are transferred from one age to another; and with- 
out which they would ſoon loſe all kind of cer- 
taintyz for as the civil and canon laws have their 
canons, decrees, and decretal determinations in 
writing, ſo thoſe laws of England which are not 
| comprized under the title of acts of patliament, 
are for the moſt part extant in records of pleas 
progeedingh and judgments,” in books of 9 
n an 


power ſometimes 10 the canon law, and ſometimes 
do che civil law, in the reſpective courts wherein 
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and judicial deciſions, in tractates of 1 
arguments and opinions, Die | Ir ky engine: 


and {till 12 . e 
fre unwritten laws 


and. original = on gy 4 Ky 7 5 in — 
ring in that r or with, that verbaß explicit 

chat a of parliament are; but they. are 
grown neo ny and have acq their 
power and 15 force of laws, by 4 and im- 
memorial uſage, N the 2 cuſtom 

reception in t 1 matter in- 
ned, nag, the R. of hal laws, are in 


ou * obliging force or 
m Go 7 


. ule * cuſtom. 
or well 1 generall y received in this kingdom, 


obtains the force of law; and is that which gives 


— am in uſe; and again, controlls both, when 
eroſa other cuſtoms that are re- 


. chit comme low, 
that after the decay of the 
wn 3 invaded 


. whom, mote or 
introduced . wii in the 1— 
re they ſettled. When the 

under one monarch, the Roy bn — 
2 and formed into one n 1 the 


ho was the firſt 
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Afterwards, William the conqueror, | 
vice of his council on conſidetation of all the 
laws and cuſtoms, abrogated ſome, 7 
liſhed others; to which he added ſome. of his on 
laws, which he judged moſt to conduce 


* * 
bs 8 
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For we have no nal or authentic 
of acts of parliament, ancienter than the reign of 
king Henry the third, — ar 
there were, And many of thoſe things we 
now take for common = es of 
parliament, tho now not to be found of record. 


time of Henty the thind 
— toſt, 77 even 
ture 

and, indeed, | by AE. 
ſolutions grounded upon 
antiquity, they ſeem even 


- able hiſt 
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none ſo ancient, yet by authentic and unqueſtion- 
without much 


wherein a man ma 
„that many of 


difficulty 


matters "ch 


enacted in — or great councils — 
the reign of king Henry the tflird. But yet, thoſe 
conſtitutions and laws being made bef re time of 
memory, do now obtain, and are taken as part 
of the common; law and immemorial cuſtoms of 
the kingdom; and fo they ought-now to be eſteem- 

ed, tho in theit GE they were er parlia- 
ment, 


10 
in the works of divers learned wen. 
Particularly, the famous and learned Glanvil, 
lord chief j juſtice in the efeign of king Henry the 
ſecond, — a book common law, "Which 
> — to be the moſt ancient 2 on that 
now extane. f 
—— who Was a judge in-the reign of kin 
Henty the third, wrote a-yery vel . 0 
the common law, towards the latter end of that 
king! Jy reign which is held in greet eſtimation to 
'Ray:' 
+ Britton, Who, as Mme ay, was — of — 
— or, as others ſay, was a Judges (and pe 
times of King 


ps» he m he be Bath.) 4 in the 
Nba the tklrd, and kin by Gong: the — 7 — 

led, a learned work on the common laws of Eng 

nd, Which was rr in the Rith year of king 
Kdward the Hrſt. 

The book called Fleta, was written b — 
learned lawyer, Who belng committed to the pri- 
ſon of the Fleet, had leiſure: te compile it there, 
and theretore . Fo - wn name of the Fleet. 
The author thereef is. unknowny. but It H 
In hls beok that 1 lived in the reigns of Ed 
the ſeeond and Edward the third, 


And die mmi law bath deen t 
, and delivered down to the preſent amet, 


And 
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And from theſe; and other books of the com- 
mon law, and from original records and other au- 
thentic monuments, that great lawyer Sir Edward 
Coke, afterwards lord chief juſtice of the king's 

bench; in the reign of king James the, firſt, com- 
poſed his four Books of Inſtitutes, which are de- 
fervedly eſteemed as moſt valuable repoſitories of 
the common law. 

Under this head concerning the common law, 
are to be conſidered alſo Judicial decifions, or 
determinations in the courts of juſtice, Which 
altho* by virtue of the laws of this realm they 
bind as a law between the parties thereto, as to 
the particular caſe in queſtion, until reverſed by 
writ. of error; yet do not make a law properly 
ſo called (for that only *the king and parliament 
can do): yet they have a great weight and au- 
thoricy in expounding, declaring, and publiſh- 
ing What the law of this kingdom isz eſpecially 
wheh ſuch deciſions hold a conſonancy and con- 
rulty with reſolutions and deciſions of former 
times, 

Or theſe deciflony, in the temporal courts, 
there are abundant inſtances in the books of re- 
| ook but of © caſes 8 in the eccleſial- 

cal courts, no collection hath been publiſhed ; 
which , hath been one cauſe wy the law and prac- 
tier of thoſy courts is not 16, generally vnder- 


'ſtobd, 

Hereunto may be- added alſo the Regiler of 

"WH i Whith Writs, althe' they are not ſtriétſy 

14 be being compiled with the utmoſt caution 
0 


Agment, by the moſt eminent and ex 
kleneed lige of tha law, are deſervedly eftedmed ts 


bf very great authority, 


IV. The Srarurs law Is made by the king, 
NT ſpiritual and * an — 
Vol, 1. 
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PREFACE 


| iy parliament aſſembled that is, by the united 
Þ ages of the whole } or, iter jn_p 
0 


n or by repreſentative. And this is that 
ives unto acts of parliament their ſt 
uperiority above all other laws in this Engin 
whatſoever, by oP whereof, 
ach mitigate, repeal, revive, explain, FU 
th the common, canon, and civil laws, 
actually have done ſo in abundance of of When 
Theſe ſtatutes or ncte of parliatnent bear date (ax 
was obſeryed before) from the reign. of 
Henry the third new ſtatutes we been en- 
ted. In every ling and a, reign ſi "we king 
time, except only 1 8 
Edward the fifth, By which gan, i by 
of upwards of goo years, they have nece 
become very numerous, and not a little confu 
ſo that there iy need of another Juſtinign to reve 
and digeſt them, 
Under this head, we are alſo 1 1 te 
Thirty | articles of reli jon, 
convocation, in the year 1462 4 and, ol EP N 
er, the Rubrick of the book of *. ys yer 
Which being both of them eſtabliſhed 
of parliament, are to be eltermed 4s pert of 
ſtatute law. d 


'THESE, are the conſtituent parts of the Eng- 
liſh eccleſiaſtical law, as practiſed and 4 22887 
the eccleſiaſtical courts, and in the courts of com- 
mon law, But-beſides theſe, there are other e6urts 
which in many inſtances have concurrent t. 5 
tion; and in Which indeed moſt eetleſiatity) m 

ters of -conliderable conſequenee are now if 
determined, namely, the courts: of | ity, in, Fe the 
exchequer, - and in the chance th 
cognizable matters of tithes an modus s for che 


Fae, cauſes matrimonial CS, ROT 7 a 
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other things relative therrunto, as appointing of 
ardiatts, ordering executots and iniſtrators, 
ing cate of che intereſts of infants, payment 
of debts ank legacies, and many other ſuch like. 
5 cheſe F Ne $ - made 
according to the ru an con- 
ſcience WW” more 1 take cogtizance 
in caſes Where no proviſion, or not ſufficient pro- 
vane. made by the ordinary courſe of law 
and forneriines they will mitigate the rigour 
the common law, where by circumſtances there 
| n to be a peculiar ſhip or inconvenience 
in the particular, caſe in queſtion z but, ordinarily 
they will not determine againſt the Known and 
eſtabliſhed muxitmy of the common law, much 
leſs relieve againſt an act of parliament, for that 


7 be altered but by the authority which 
ſhed It, 


— 


DDr 
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As to What is deli concerning the thirty 
nine articles above, it is to be obſerved, that 
what is alledged from thence in the following book 

40 W as matter of doctrine, but as mat- 
ter of law ror an doctrine being foreign to the 
author's who deſign, * 


In Ike manner in delivering matters of law, 
the author talketh not upon him to cenſure or ap- 
prove. chis or that regulation or eſtabliſhment; it 
being his province to. inquire, not What the law 
. ought to. Be, But what it is: and he hopeth that 
the few/obſervations. which will occur, will ap- 
pear not to be ſtrained or impertinent deductions, 
ut naturally reſulting from the undeniable evidence 
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Ire of facts. | ny 
oy lt ſometimes happeneth, that the firhe law fal- 
r leth in under different titles. In which caſe, that 


b a each 
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difficulty and importance of the points te be dif- 
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ke manner it might be curious, and withal 
| * nol 4 to any Ly well ſkilled in eccleſiaſ- 
| W tical hiſtory, to trace out the ſeveral peculiar der. 
b m (not to be found in the holy ſeriptures) 
i which are or have been profeſſed from time to 
1 time by different ſecls and denominations of Chrif. 
* tlans.] | 
| * 
i It is to be lamented, that amongſt the profeſ- 
s 4 elvil and canon law on the A — 
pl and of eommen law-68 the ether, fo little of 
he eandour is to be found inaſmuch that it may be 
5 lald down as one good general rule of inte 
* tion, that What « common lawyer voucheth for 
y the church, and a eanoniſt of civilian voucheth 
4 againſt it, is for that very reaſon of ſo much the 
3 greater authority, | | 
: Con vdgments, according te the different 
: — right in the — are ano- 
ri ther cauſe of regret, And not ſeldem the deter- 
minations in the fame court have been various, 
en For the! truth is ſeill the fame, yer the appre- 
N henſions of men concerning it are different. 
vl this muſt unavoidably, fa far, be the parent of un» 
1 certainty. b 
— + | 
- - One thing further is to be noted, that in all 
t the - books of this kind there is a diſtaſteful in- 
R termixture of Latin and Engliſh throughout; 
b⸗ occaſioned by the Roman civil and canon laws 
60 (and in conformity thereunto, our own provincial 
* and legatine conſtitutions) being written in the 
fg Latin tongue : Theſe the author hath taken the 
A1 = liberty to exhibit in an Engliſh literal tranſla- 
gil = tion; judging it no more reaſonable to preſerve 
oi in theſe the Latin diction, than in reciting the an- 
ni = cient ſtatutes and authorities of the common law to 


519 pPreſerve the original French. 
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1 ok is 6 "ward "of oriental entrada, don the 


A . 2 father j as that, from the Hebrew 


aifleation i and, If we may alben 
Wl high — _ it ſelf 4A many others which ee⸗ 
we Wy langy roceedeth from the voice of na= 


ure] being one" mast obvious ſwunds, to expreſy 
yl 4 the firſt and moſt abyious Ideas. 

eral law concerning abbies and other "wy 
fronts under the t 10 1 1 7 


qſ Abepince,” Ab. 


= / BEYANCE- from the ak Kee. to expect, is 
; that which is in expeQation, remembrance, and 
| ntendment of — By a principle e of law, in every l 
Where is a fee ſim ple in ſome body, or elſe it is in a 


beyance ; 
What is, thou for the prend; de in no man, yet it is in 
| 1 8475 


onging to him that is next toenjoy the land. 
n 4389 
us if a man be patron of « cinch, and ,reſenieth's 
lerk to the ſame; the fee of the lands | tenements 
pertaining to the rectory is in the parſon :. but if the par- 
ſon die, and the church becometh void, then is the fee in 
ance, until there be a new parſon preſented, admitted, 
nd inducted. For the frank tenement of the lebe of . 
re during the time the parſonage i is void, | 1s in no 


ho is next to enjoy it. "Terms of 
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an; but in ebeyance or expectation, belonging to him a 
the law. __ * 
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HE (dag of inteſtates ſeas; e on. 
nected in mut particulars th the law con 


T3 wills and teſtaments; the whole is treated of — "M0 


Under the title Wills, — 
| " Addiſon, 8 enefice 
3 , Adultery, See n 


it Wilen 1 03:7 
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KA Lind. Edit.” Na 
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years : By which Tt is? 21 Vin 

ny Nan de peri to exertiſe the 41 advocate, 

unleſ he thall have Veen for three Fears a difigetit 

Renter bf N cation and ci 1 N e 55 
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Gi Rl e and practice land and 
my Yr nn ie ape 


other count] 
this office, who has 4 a Uotter of laws degree. Al, 


u., ( Falte.) 34 
3 Þy 


the Matute of the 4 % & — wie (hall 
pit Ur An 
hy the fevers! Ramp _—_ ww 
— io the office of ad veeatey thell be uren 2 treble 


466: 


2 E wt ll perform the part; of 
L arm the A 
Waithful patron, not to — pron to the ad- 
| wie party, ba defending the cauſe of his client by law 
{| reaſon, Alſo in matrimonial-cauſes and elections he 
hall not be admitted to plead, um leis he will take the like 
| dab ene r 
] admitted a r ſpace 
| n eee, 
t =D or for his land or known 


= or 2 „or in miſery. Aud all 
my Pati a tos ſhall be ipſo fache dul 


ded ternal emi ſball make competent 
atisfaction, and ſhall — 2 duly puniſhed upon 
onviction of their offence. than. (Edie. Oxon.) 70. 
And by a conſtitution of 'Orboben ; No perſon ſhall be 
admitted to be advocate in any cauſe, unleſs he ſhall firſt 
produce a certificate'of the 104 oath being made from the 
Ii 2a before whom he was. ſworn, or ſhall take ſuch 
in. Arben. 123. 


th 
4+ 
ng, and the advancetvient ef. Gu and canon law; it is 
dane, that no proctor exerciſing in any of the arch- 
— s courts, ſhall entertain any cauſe whatſoever, and 
> and-retain the ſame for two court days, without the 
| — und advice of an advocate, under pain of u year's 
ſpenſion from his ptactice: neither ſhall the judge have 
wer tu feleaſe or mitigate the ſaid pen penalty, without ex- 
ſs mandate —— authority from 9 

: And 1. No ju of the ſaid courts 
J Nall eld any 1 | of any without the ad- 
ice of an advocate admitted to-predtife tn in the ſame court, 
Dr without his ſubſcription ; neither ſhall any 
nelude any cauſe depending, without the WE by 
We advocate retained — fee! in the cauſe = Noll by 
proctor hall de of re to be done, 

1 deut —.—— defraud the ee of 1 y by 2 


negl| in in 1 
urn 10 quiring 
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adinifien of any Ad#iffig, 
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be ſubſeri | | 
S 
4. the the f u * do 7 
voluntarily 9 him for his counſe] 
and adviet in the ſaid; cauſe: The like courſe ſhall be uſe i 
in granting forth. any inhibition at the inſtance of any 
party by the biſhop or his chancellor againſt the archdez. 
-con, or any other perſon exerciſing eccleſiaſtical. juriſdic. 
tion. And if in the court or conſiſtory of any biſhop 
there be no advbcate- at all ; then ſhall the ſubſcription of 
a proctur practiſing in the ſame court, be held f 


ent. 
take care that they do not 

ſuborn witneſſes by themſelves or by any other, or inſtru WA. 
what is falſe or ſupproſo the Wl 

And all who ſhall act contrary hereunto, ſhall be 

ipſo facto ſuſpended from their office until the make 
competent ſatisfationg and ſhall be otherwiſe duly puniſh. 
ed" upon convifion of their offence. ben. you 
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| E right of advowſbny or of preſenting & clerk t 
* ho, _ a church — 1 vucunt, 


was eh as were founders, benefacters, of 
maintainers of the church either by reaſhn of tho foun- 
dation, us where the — founder of the church | 
or by donation, where he endowed the church; or by 
reaſon of the Freund, an where he gave the fol whereupon WE 
the church Wal It; L Ing F196 | T . 
Forest h the nomination of fit to officiate 
throughout the diocels: wan {nally in the 4 and if 
manor were willing to Xt 


In n her, yet when Jurte 

build en; and twendaw them with manſe and gebe, 

* accumodatiom of fixed and reſiding miniſters, 

biſhops on thelr. part (fur the enenuragement of ſuc 
us undertakings) were * to let thoſe lords have 

We nomination of peffois. ty the churches ſo built _e — 

x owe 


| CO — parcel of 
Whe manar, and the church was built by ſuch lord for the 
ſe of the inhabitants of this manor z and the tithes of the 
nor were alſo antiexed to the church. Upon all which 
Wccounts it was moſt natural for the right of advowſon 
= whicl was now become hereditary) to'paſs with the ma- 
Wor, or with ſuch part of it, as might at any time be'\grant- 
or aliened _— with the advowſon t to which 
Wwhether to the Whole, or part) it le therefore ſaid to be 
yppendant ; that is, to the demeſnes which 5 wh 
Wal ſubſiſtence, but not to rents lere, which (tho“ 
arcel of the manor) may be entingulſned, and cannot 


ſupport uch appendaneye'© Gift 1757." 1 War] 


u de that le (oiled of a manery to which an adveritn 
W appendant, grants one or two acres of the manor, to- 
Wether with the advowſon g the advawſbn is appendant to 

ch vere! eſpecially after the grantee hath preſented, 


1 


Abe of the bes eich the enen ought 
by 


by deed, 'to make the advowſen appendanty 
& nere of Jand and the advowſon ought to be granted 
v ſame clauſe in the deed 1 for if one having a manor 
th an adyowſon appendant, grant an acre parcel of the 
Id mandt," and by another clauſe in the ſums deed grants 

advewſon y the advowſon in duch caſe ſhall not paſh 
appendant to the gere 1 but If the had been of the 
"ire manor; the adyowſen would paſh as appendant, 80 
n huſband felged in right of his wife of a manor to 

Which an advowſen le doth allen the manor 


4 ! neres to divers perſons, one act; the advow 
all be ant te that are., Or if n for life 
manor jeh an advowſen v, allen one acre, 


iy 


With the advowſon appendant 
| pendant ts that ace, N 


* 


Advowſon. 

An advowſon of a vicarage may be appendant to a par- 
ſonage, as being derived and endowed: out of the fame, 
Upon which account it is, that if a parſon be patron of a 
vicarage, and doth leaſe the parſonage to another, the 
tronage of the vicarage ſhall paſs as incident thereunto, 
And upon the ſame-accotinty the rector of common right 
is ever efteemed patron-of the vicarage, tho“ by ſome or- 
dinance or compoſition or by the king's you it may be 
appointed and fettled otherwiſe, And fb may even an 
advowſon of a vicarage be appendant unte other things, 
as to a manor, by reſervation upon the appropriation, be- 
cauſe the advowſon of a rectory wis appendant there. 
unto; as alſo by the grant of the parſon, before the time 
of memory. Aud in this caſe, altho*the act of appropri. 
ation be not extaut, yet the uſe of preſenting time out 
of mind is a ſufficient evidence of the appendancy to the 
manor, contrary to the common right. e. 

FA The right of advowſon, tho' appendant to x manor, 
enſtle, or the like, may be ſevered frum it; und beink ſe- 
vered, is become an advowſon in grofs. And this may 
be effected divers ways: As, 1. If a manor or othet thing 
to which it is appendant is granted, and the advowſon 
excepted, 2, If the advowſon is granted alone, without 
the thing to which it was appendant. 3. If an advow- 
ſon appendant is preſented to by the patron, as an adyow« 
ſon in groſs, Gidf 787: | 

A diſappendancy may be alſo temporary that is, the 
n tho“ turned into groſs, may return: As, 1, 
If the advowſon is excepted in a leaſe of a manor for life; 
during the leaſe it is in groſs; but when the leaſe ex- 

res, it is appendant again: 2. If the advowſon is granted 

life; and another enfeoffed of the manor with the 
appurtenances ; in ſuch cafe the reverſion of the advow. 
ſon paſſeth, and at the expiration of the grant, it ſhall by 
appendant : F If the adyowfon is allotted to one co- 
pareener, and the manor to atiother, and ſhe who had the 
advowſon dies without iſſue, it is appendant again: And 
fo, if the demeſnes are allvtted to the one, and the fer= 
yiees to the other, the advowſon becomes in groſs but if 
the one die Without iſſue, and the mance deſeend to her 
who had the ſerviees, the advowſon becomes appendant, 
as it was before i + if tenant in tail aliens forne part of the 
manor With the advewſon, and the allence grants the ad= 
vowſon ts a ranger; or if a common perfon hath an 


advowſon appendant, and a firanger prefents his clerk, 
who is in by * months ; in beth theſe cases, - the _—_ 
, on 


Advowlon. 


ſon is made diſappendant ; but yet, if in the firſt eaſe the 
land aliened is recovered by tenalit in tail, and in the 
ſecond caſe the rightful patran recovers, the appendaney 
returns: 3. Where an advawſon is appendant to a ma- 
nor, and the owner mortgages the manor in fee, ex- 
cepting the advowſun, by this means it is become in groſs 
but if the money be paid punctually at the day, then It is 
become appendant again, and if it is paid after the day, 
it is appendant in reputation, and may paſs by the name 
of an advowſan appendant, in a grant or other conyey- 
ance, tho' in reality the appendaucy is deſtroyed 4 for if it 
is ſevered one inſtant from the manor by the of the 
party, it is then in groſs, and not appendant : 6, So where 
the owner of a manor, to which an advowſon was ap- 
pendant, accepts a fine of the advowſon, with a grant and 
render back of every ſecond turn now, for ſuch turn 
the advowſon is in groſs, but for other turns the appen- 
dancy ſtill continues: But if a man levy a fine of the ad- 
vowſon, and accepts a =» and render, the appepcancy 
is quite „ becauſe 1 was an inſtant of time, in 
which it became ſevered: . So where there are two co- 
parceners of a manor to which an advowſon is appendant, 
and they make partition of the manor, without takin 
notice of vawſon z at every other turn it is {ti 
appendant : But if there had been any expreſs exception 
of the advowſon, it would then be in groſs, ay $7. 

But in _ _— the king, dy the „* 0 9 
gativa reg 11 A. e. 15. U. king giveth or 
— Fe manor with the s3 without he 
make expreſs mention in his deed or writing of aduotuſon: 
churches when they fall, belonging to ſuch manor or land, 
this day the king referveth to bimfolf e advowſons, albeit that 
among other perſons it hath been obſerved otherwiſe, 

Giveth or grunteth] But when he as in caſe of 
the reſtitution of a biſhop's temporaltics z then advowſons 

ſs Without expreſs mention, of any words equivalent 
thereto, 10 Co. 64. 


Without he make expreſi mention] Either by name, of with 
the appur trnuncet, or 45 115 ne e or in ut ample 
Maney and farm, or the like; Which have been adjudged 
equivalent to an expreſs mention | becauſe the grafitee 
may inquire What the appurtenances Were, and in What 
manner and form it was held z3 and forafmueh as the un⸗ 
ceftalnty may be rediiced te a certainty by Inquiry ar elr⸗ 
eumſtanee, the grant is good: 16 % 64: 

14 Other 


Adrowſon 
a truſt,” mw 


deteſt ſimon und 


Alan in 


ſald. B that the notion and ice of making merchan» 


— (iow defied The law, in the caſe of a common per- 
ſon, is thus ſet down-by Rolle, out of the ancient books: 
If a man ſeiſed of a manor to which an advowſon is ap- 
pendant, aliens that-manor, without ſaying with the ap- 
pucrtenances (and much more without naming the advow- 
ſon) yet the advowſon ſhall paſs; for it is parcel of the 
manor; ' 2 Rolls Ar. 60. | 2 Ott} bb 3a 
4. The right or property which a patron, hath in 
advowſon, will not warrant a. plea (as it is. in 
property) that he is ſeiſed in his demeſne as of fee z but 
only, ſeiſed in fee. 15 reaſon of which is, becauſe that 
inheritance ſavouring not de demo, cannot either ſerve for 
the ſuſtentation of him and his, houſhold, nor can any 
thing be received for the ſame, for defraying of charges, 
And in the caſe of Jahn London and the church of South. 
well, where the words of the leaſe were, commodities, 
emoluments, profits, and advantages, to the prebend be- 
longing; it was adjudged that the advowſon could not 
paſs by the ſald words, becauſe all of them implied things 
gainfulz which (as was added) is contrary.to the nazure 
of an adyowſon, regularly. I Inſt. 17. 
And hereby it appeareth, how the common law doth 
all corrupt bargains for preſentations 
to any benefice z but that a fit per any for the diſcharge of 
the cure, ſhould be preſented freely without expectation of 
any thing. Nay ſo cautious is the common law in this 
nt that the plaintiff in a giuare dmpedit could recover no 
amages for the loſs of his preſentation, until the ſtatute 
of the bg 10 e. 5 And that is the teaſun that guar- 
eage ſhall not preſent to an advowſony beeauſe 
he cart take nothing for It, and by conſequence he van- 
not account for it; and by the law he car meddle With 
non that he eannet account for, 1 4% 17. 
Whieh faid destrine, and the plain telideney thereof, 
ars exactly agreeable, not only te the nature of advew⸗ 
ſons, which are merely @ truſt veſted In the hands of pa= 
trons by conſent of the biſhop, for the goed of the ehured 
and religion z but alſe te the expreſs letter of the canon 
law, the rule of which la, that the right of —— 
being annexed to the ſpiritualty, cannot be bought ar 


diſe of advowſons and next avoidances, is not eaſily re- 
conciled, either to the laws of the church, or to the an- 
cient laws of the land, or to the nature of advowſons, 
conſidered as truſts for the benefit of men's ſouls, Nor 
doth it follow, either from the patron's being now wha 
{ Wi 


* 


Advowſon, 

that right by the common law, or from its being 
— inheritance, that it is it ſelf a tem- 
poral inheritance, or ought (legally ſpeaking) to be con- 
ſidered otherwiſe than as a ſpiritual truſt 3 ſince it is cer- 
tain, that the foundation of the right was the conſent of 
the biſhop z and as to what is called ndaney, it 
amounteth to no more than this, that a truſt of a ſpiritual 
nature, and for ſpiritual ends, ſhall reſt in the ſame per- 
ſon to whom the tem inheritance doth belong. For 
the ſeparation of bns from the manors, and the 
grants of next avoidances and the like, were ſteps taken 
afterwards, and what undoubtedly were never thought of 
by the —— who had nothing 
in his eye but the gement of ſuch pious founda- 
tions, and a reaſonable reſpect to the founder (who was 
ſuppoſed to dwell there) in the nomination of ſuch a 
clerk as might be acceptable to himſelf; under the re- 
ſtraint, * being admitted or not admitted by the biſhop. 
Gibf. 758. Wah 
bs equity of which union of the advowſon to the 
_ ſeems to be the foundation of that maxim of the 
canon law, patronatus tranſit cum univerſitate 
cialiter — and of the common law, den d . 
vowſon paſſeth with the manor of courſe, without any 
expreſs words to convey it z for tho! it be otherwiſe in the 
W& caſe of the king, yet that is yen the foot of the ſtatute 
of n, and. not of the common law. Gi, 


© 7 58, K 
d To this purpoſe it is material, that the canon law en⸗ 
reſsly forbad the obtaining and proecuring of next = 
We {entations 4 as We find in à deeretal epiſtle of pope Alex⸗ 
under the third to the biſhop of Fueter upon which, the 
rule of the law is, that he who purchaſeth an advowſbn 
ought ts he deprived thereof, Jt 180. 
. Advewlen being an inheritance 
lying in manual eeeupation, cannot paſk y livery 4 but 
nay be granted by deed, or by will, either for the In- 
erſtanee, of for the right of one or more turns, or far 
many as ſhall happen within a time limited, But this 


Noldances, and the like, is to be und with two 
Wimitations ; | 
| (1.) That it extends not to eccleſiaſtical perſons of any 
Wind or degree, who are ſeiſed of advowſons in the right 
ff their churches ; nor to maſtery and fellows of colleges, 

a | | nor 


general rule with regard to advowſons in groſs, next 


U |, and not flew grartables 


10 Abvowſon. 


nor to guardians of haſpitals, who are ſciſed in right of 
their houſes all theſe Nin reſtrained _ biſhops by 

the 1 £4 © 4 % 400 ſt by the 13 — yu 
making any Rath but of "th corporealy of which a 
rent ot, profit may be reſerved 4 and of that fort 
advowſons and next avoldaners, which are in real 
and lie in. grant, cannot be And therefore ſuch gran 


however \confiemced, are yold 51 the ſucvoſſor 
they have. been adjud to ainſt the grantors 
as bilkopy dean, ma & guardian during wt thelr own 


| 


mes. 
100 Whane the right! 6f granting la abfalute and Indi. 
table yet a grant cannot be made by ea common per- 
n, whil the! ehureh la vol ſo as to be Intitled there. 
by to ſugh: vold dd For however the avoidance that 
all happen next after, or the inherltance- of the ad. 
vowſon, may be mated when the church js void 4 the 
= — turn 1 (being a mere ſpiritual ting, and an 
i hexed to the perſon of the patron) is not grautehle ; Tt 
is then (as the law bobks ſpeak) u thing — — — 
ye a thing in action and effect | 
advowſen, and not the gdwiyfht, This is the — 
2 language of all the havks 4 Which 6) — ſay, that if W695 
have à grant of the next gvoſdanee, and one releaſeth «ll Hf 
tight and title to the other while the ehureh vis void; Þ 
ſueh releaſe for the fame peaſon ds veld, But all this ls 
to be underſtead of eammoen perfans only, and not of the 
' King; whoſe grant of a void turn hath been adjudged 10 
be goad, Gi 758, War, e, 10. 


nd-with Kachel de (lee, in parcioutury/ie( 17 
. 2, 6. 19, e Whereas fone * my 43 
eccleſiaſtical liuingi, and others — — 2 | ' 


it is enac ted, that if any perſon fhall for for any fam money r- 
ward gift profit or advantage diretth or indiretth, —— or 
by reaſon of any promiſe agreement grant bond covenant or other 


W pon bers aL oral 
| _ avoidance of or pre —_— — 
dignity 8 ing ecclefiaftical, and ſhall be preſented o 
collated thereupon ; every ſuch preſentation or collation, and 4 4 bent 
every admiſſion i ien inveſtiture and induction upon the | 
22 vid fruſtrate and of no effet? in 
agreement ſhall be deemed a fimoniacal contratt ; and 
it 77700 be lawful for the queen her heirs and ſucceſſors, to = 1 
ent 


- 


0 % . notwi ug 
Wel this att being only reſtriAive upon clergymen, all 
ther perſons continue to purchaſe next avoldances as 
Ui before, and preſent thereunto as they think proper, 

6, As to advowſons in groſs, there cannot be ay de- 

nt thereof from the brether to the ſiſter of the in 

lood; but the ſame ſhall deſeend to the brother of the 
half blood; unleſs the Art had preſented to it in his life 
time, and then it hall deſcend to the ſiſter, ſhe being the 
next heir of the intire blood, Wat. 6. 8: 

86 if one he ſelfed of an advowſen in fee, and the 
church doth become vold, the void turn is à chattel j 
and if the patron dieth before he doth preſent, the avold⸗ 
ance doth not go to his heir, but to his exeeuter, War}, 


E, 1 

But if the {neumbent of s ehureh be alfb ſelſed in fee 
of the advewſon of the fame church, and dle his heir, 
and not his exceutors, ſhall prefent ; for altha“ the ad- 
vowſon doth not deſeend to the heir till after the death 
af the anceſtor, and by his death the chureh is become 
void, ſo that the avoidance may be ſaid in this caſe ta 
be ſevered from the advowſon before it deſcend to the heir 
and veſted in the executor ; yet both the avoidance and 
deſcent to the heir happening at the ſame inſtant, the title 
of the heir ſhall be preferred as the more ancient and 


2 Watf. c. . 


may be deviſed to any perſon; and if ſuch deviſe be made 
by the incumbent of the church, the inheritance of the 
advowſon being in him, it is good, tho' he die incum- 
bent; for altho* the teſtament hath no effect but by the 
death of the teſtator, it hath an inception in his life 
time. And ſo it is, tho' he appoint by his will who ſhall 
be preſented by the executors, or * 

S l preſent 


How 
from 
tor, 


laſt will and teſtament, the right of preſenting Msy be denke 
to the next avoidance, or the inheritance of an advowſon, by will. 


Advowſon In 
eopateeners, 
Jjointenants, 
##d tenente in 
common, 


| Advowſon, 

preſent the other, or doth deviſe that his executors ſhall 
grant the advowſon to ſuch a man. Muth e. 10, 

But by a general deviſe of lands, an advowſon in groſs 

will not paſs z but by the words tenments and bereditaments 

it will, an advowſon is an hereditament. 3 Athy, 


. Whete there are divers trons, and they vary in 


their preſentment ; if they be ſointenants, or tenants in 
common of the patronage, the ordinary is not bound to 
admit any of their eletks, and if the fix months paſs, then 
he may preſent by the lapſe j but he may not preſent 
within the fix months, for if he do, they may agree and 
bring a quare Impedit againſt him, and remove his clerk, 
and fo the ordinary ſhall be a diſturber, Dy. & 84, b. 3. 
6: 30, 
nd by the canon law, where divers did preſont, being 
either copareeners, jolntenants, of tenants in common, 
the biſhop, If he pleaſed, might judge of the fitneſs of the 
clerks, and ehuſe which of them he would, G14// 1e 
Hut by the common law, If the patrons have the pa- 
tron 11 


y deſcent, as coparceners : then is the ordin 
bound to admit-the clerk of the eldeſt ſiſter ; for the eld 
ſhall have the preference in the law, if ſhe will; and then 
at the next avoidance, the next ſiſter ſhall preſent, and fo 
by turns one ſiſter after another, till all the ſiſters or their 
heirs have preſented ; and then the eldeſt ſiſter ſhall begin 
again. And this is called a preſenting by turn; and it 
holdeth alway between coparceners of an advowſon, ex- 
cept they agree to preſent together, or that they — by 
compoſition to preſent in ſome other manner; and if th 
do ſo, the agreement muſt ſtand. But if after the dea 

the common anceſtor the church voideth, and the eldeſt 
preſenteth together with another of the ſiſters, and 

the other ſiſters every one in their own name or together; 
in that caſe the ordinary is not bound to receive any of 
their clerks, but may ſuffer the church to lapſe: for he 
ſhall not be bound to receive the clerk of the eldeſt ſiſter, 
but where ſhe preſenteth in her own name. 1 f. 1806. 
49. 2 of 304. | tne A 
nd in this caſe, where” the patrons vary in preſent- 
ment, the church is not p ly ſaid to be litigious, fo 
that the ordinary ſhall be bound at his peril to direct a 
writ to inquire of the wy of patronage, for that writ 


lieth, where two preſent by ſeveral titles: but theſe pa- 
trons preſent all in one title, and therefore the ordinary. 


Advowſoni, 


may ſuffer it to paſs, if he will, into the lapſe. Dr. & 
St. b. 2. e. * 

And the Wipe of the elder ſiſter to preſent firſt in 
turn, to her aſſignee: As in the caſe of Buller and 
the bike of Kuster, Dec. 14. 1749, The eſtate of an 
advowſon deſcended to two daughters as * The 
church became vacant twice in their time, and buth joined 
in preſentation, The elder marries, ſettles her own eſtate 
in the common way, and dies. The other daughter, bes 
fore it became vacant again, marries and makes a ſettle= 
ment of her part, A yacane happening, Buller the huſ- 
band of the elder, intitled to her eſtate as tenant by courte= 
2 or under the ſettlement, elalms as In her turn, and pre- 
efts, But the biſhop objects thereto, becauſe the younger 
ſiſter and her huſband, elalming an equal right to preſen= 
tation as fenants In common, did not Joln. So that there 
— a litigation, he was willing to admit the perſon ap- 

arin 


g to have eight in courts of law, By Mr. Baron 

larke In the abſence of the maſter of the rolls! I haye 
always thought, that the many alternate preſentatians In 
this kingdom muſt have ariſen from eſtates deſcending 


in 8 where advowſans are upon them, It Is the 
only eſtate that I know of, which in courſe, and by on 
ration of law only, falls on ſeveral perſons making but 
one heir, without the intervention of conveyances by will 
or otherwiſe of the owner of the eſtate ; which makes it, 
altho' in ſome. inſtances partaking of a tenancy in com- 
mon, different from that and from a 2 which 
are made by conveyance, and deſcendible in a different 
manner. An advowſon is a particular ſort of an eſtate 
ſo deſcendible. And as it is impoſſible to be divided into 
parts ſo as to be enjoyed ſeparately, it is natural to follow 
the courſe that has been oraktiled, that each parcener 
ſhould have a turn to preſent, and to prevent co 
begin with the eldeſt. And in all the caſes where diſputes 
have ariſen, whether the alienee of the elder ſiſter ſhould 
have the ſame privilege, or whether it ſhould go to the 
next ſiſter, it hath been determined in favour of the ali- 
ence. 1 Very, 340. | 
Note, Coparceners are, where lands deſcend to daugh- 
ters, ſiſters, or other females of kin in equal degree; 
theſe are hut as qne heir to their anceſtor; and they or 
their heirs reſpectiyely hold the lands together, till a par- 
tition is made, either by mutual conſent, or by the writ 
de partitione facienda. Fointenants are, where lands are 
conveyed to two perſons, or more, jointly ; and theſe 
| mu 


14 Advowſon. 


mult Jointly plead and ſue, us copureeners muſt do but . 
8 have « ſole and peculiar quality of ſurvivors + / 
+ thip, ſo as When one of them dies the ſurvivor of ſurvl- „n 
vors ſhall have the whole, Tenants im common ate they, many 
who have lands by ſeveral titles, and not by n joint tle and 
und none of them knoweth his ſeveral gant, but they oe. 7 
2 — EnIINg he ts 
Pu of & iq . 1. f. 1. & g. When an advowſon de: RS that 
oarpeth upon, 16 Se, yar he ce war gage, d (HY Ae 
mu j that was ( 
not elowly bare but oder time ſhall g d turn the „ 
to nt leth, 7. 8 in th 


give 


he clerk — — being once compleat incum- 
bent, tho” he is afterwards — prived, the turn is ſerved ; 


and ſo it is where by reaſon of ſome incapacity the inſti- 
tution was voidable by ſentence declaratory, but not void, 
(us hath been held, in caſe a layman is preſented ;) be- 
cauſe the church is full, until ry —— But 
if, after preſentation inſtitution and induction, the church 
remains not only voidable, but by ſpecial declaration of 
the law merely and actually void (as for not reading the 
articles, or the like); there the turn is not ſerved, but 
the preſentor may preſent again, 1 the church Was 
never full. 5 Ce. 102. Gi. 765. 
If a perſon preſented by a topurtener, is — 
and deprived, and the next 1 notwithſtanding that 
the ſecond is compleat incumbent, yet if he is deprived, 
and the-firſt reftored, the turn is not ſerved; becauſe the 
of the firſt is a recontinuing of his incumbenoy 
upon the foot of the former preſentation inſtitution and 
induction; who alſo dying incumbent, will be the lat = 
preſentee. 5 C. 102. Grbſ. 565. 1 
By the ſtatute of the 7 An, c. 18. F ebarrmert, or © 
Jorntenants, or tenants in emen be ſolſed of any gate of in- 
in the 'advowſon of any church or vicarage or other 
eccleſiaſtical promotion, and a partition ſhall be made between 
them to preſent by turns; thereupon every one ſhall be taken and 
3 or her feparate part of the aitvow- | 
r- in his or her turn; as if chere be aus, and they 
— partition, each ſhull be faid to bv the one of 
the one moiety to preſent in the firſt turn, vhe-other of the other 
moiety to preſent in the ſecond turn; in lile manner, if there RPE 
be three, four, or more, every one ſhall be ſaid 1 x7 
his or her part, and to prefent in his or her turn 2 * 
And by the ſtatute of the 13 Ed. 1. ſt. 1. c. 5. Sum 1 
times when an agreement is made ee; clai ing one 
5 „ 1 


Advowſon. 


nn in the 
f 


to rhe mean or far) jor 
wherefors the party that i 
; 'ahd of be came not, or 


= grofs as jointenants, and by indenture agreed from thence- 
torth to be ſeiſed thereof as tenants in common, and not 
ns jointenants, fo as they and their reſpective heirs ſhould 
preſent ſeverally and by turns; Holt chief juſtice ſaid, 
chat a compoſition might be, either by record, or by deed, 
or by parol): That after the firſt way, if one preſent, the 

other was not by an uſurpation put to a quare impedit ; 
chat by the ſecond way the compoſitian is good, and if it 
be once executed on all ſides, he that brings a quare im- 
pedit need not mention the compoſition, which ſhews the 
very right and inheritance to be ſevered, and that a ſepa- 

rate intereſt is veſted in each, to preſent alternately; that 
he third way, may be between parceners, but between 


ſtrangers 


| — 2 inſtitute the clerk of the 


- 


the — right of preſentation is veſted in the mort 


yowſott ſo that the mortgagee could have no other ſatis- 


* * . 
* 
[i 
" mn 
* 8 : 


ſtrangers In blood compoſition cannot be without deed, 


Wally 


Gib/, 76 oe iÞ Salk, 3 Garth, 95. n th 

9. a 1700. | and Nahe The defendant was t! 
having mortgaged the manor of Thunderſley to which an en 
advowſon was a t, to the plaintiff, who brought Poul 
the bill to forecloſe, the church became void y. the-defen. en 


dant moved the court for an injunction to ſtay the pro- 
ceedings in a quare impedit brought by the jm By 
the court: Although the defendant Dawling hath no 
bill, yet being ready and offering to the principal, 
intereſt, and coſts; if the plaintiff will not accept his 
money, intereſt ſhall ceaſe, and an injunction ſhall be to 
ſtay proceedings in the quare impedit ; for the mortga- 
gee can make no profit by preſenting to the church, nor 
can account for any value in reſpect thereof, to fink or 
leflen his debt ; the mortgagee therefore in that caſe, 
until a forecloſure, is but in the nature of a truſtee for the 
mortgagor.—— And the like order was made between Jory 
and Cox; where the defendant had an injunction againſt 
the plaintiff, to ſtay his preſenting to a church, that be- 
came vacant pending the ſuit. 2 Vern. 401. | 3 

So in the caſe of Gully and Selby, M. 7 G. It is a rule bught 
in equity, that though in the caſe of a mortgage in fee endet! 
; RSmpedi 
| interrupt that preſentation and the 2g 
any time proper 
before forecloſure; it not being any part of the profits of that t! 
the eſtate. Str. 403. | ere tl 

H. 1726. Gardiner and Griffith. Samuel Gardiner, frame c 
the plaintiff's father, being poſſeſſed of a long term for pill as 
ninety nine years of the advowſon of Eckington, made a eſign 
mortgage thereof to the defendant by way of affignment gage, 
of the term, upon condition to be void on t of the RRP. 1. 


ppen 
aſe o 


bent y 
he co 
nclin 


by | 1 * 
nſtitu 


ng, t 
ter t 
=o cor 
e priv 
imitee 
| ould 
ad pu 
ver fi 


mortgage money and intereſt at the end of the year, and WF Aug. 
there was a covenant in the mortgage deed, that on every as pre 
avoidance of the church the mort ſhould preſent. fan 
Several years after, the mortgagor died. It was admitted reſent 
by the lord chancellor and by the counſel on both ſides, Mead. 
that if there be a mortgage made of àa manor, and an ad- here u 
yowſon appendant, before the mortgage is forecloſed f any : 
(though the mort be in poſſeſſion) yet the mortga- Nas cit 
or ſhall preſent if the church becomes void for the pre- chance 


ſentation is to be — — 1 no profit, and conſe- I agor 
quently cannot be accounted for. But the caſe here was 
ſnid to differ; nothing being mortgaged here but the ad- 


ny pec 
e ſure 


gagee (| 
Vor 


* 


faction, ; | 


Alon, than by providing for a child relation or friend, 
pn the church's becoming vold and the rather for that it 
Nas the expreſs agreement in the mortgage deed, that as 
en as the church ſhould become void, the mortgagee 
Should preſent ; which expreſs agreement would be good 
ven in caſe of a mortgage of a manor with an advowſon 
ppendant z and this was ftill ſtronger, as it was in the 
lie of a periſhing term, where every pre ſentee or incum- 
Dent would have an eſtate for life in the church: to which 
oe court, though they gave no opinion, yet ſeemed to 
Incline. But it appearing, that this bill againſt the mort- 
Nagee and his preſentee was brought ſeven months after 
2 —— the lord chancellor diſmiſſed the bill; declar- 


rtga- 

, nor ng, that as a quare impedit was confined to the fix months 
nk or ter the death of the laſt incumbent, ſo the bill ſeeking 
caſe, o compel the defendant to reſign, and conſequently to 


: 


eprive him of his living, ought by the ſame reaſon to be 
imited to the ſame time; and the relieving againſt this 
ould be to relieve againſt an act of parliament, which 
ad punctually been obſerved for ſome hundreds of years, 
ver ſince the 13 Ed. 1. and that the fix months time 


Ee) 


7 


rule ugght to be as much obſerved-here as at law, in regard it 
in fee endeth to the peace of the church Indeed, had a quare 
gee I npedit been brought within the ſix months, and the bill 
the een preferred after the fix months, the court might, on a 
time Proper caſe, give directions in aid of the quare impedit, 


bat the mortgage ſhould not be given in evidence; but 
ere there was no — impedit brought, and the bill 
ame out of time. Wherefore by the court: Diſmiſs the 
ill as to that part which ſeeks to compel the defendant to 
eeſign his living; but let the plaintiff redeem the mort- 
gage, on payment of principal, intereſt, and coſts, 2 
. ill. 404. 


, and Ag. 11. 1747. Mackenzie and Robinſon. A petition 
every Mas preſented on behalf of a mortgagor, that the n ortgagee 
eſent, f a naked advowſon ſhould accept of his nominee, and 
nitted reſent him upon an avoidance, the incumbent being 


cad. On behalf of the mortagee it was inſiſted, that as 
here was a large arrear of intereſt, he ought to preſent, 
Wt any advantage accrues from it. And for this purpoſe 
as cited the caſe of Gardiner and Griffith,--— By the lord 
WE hancellor Hardwicke: I am of opinion that the mort- 
E=gor ought to nominate ; and that it is not preſumed 
n pecuniary advantage is made of a preſentation. Io 
e ad- e _ theſe are but lender ſecurities ; but the mort- 
ſatis- WM 8 ould have conſidered it before he lent his money; 
Ction, OL, I, C and 


* 


18 


Advowſon " te. 10. If a woman that hath an advowſon, or part of an 
nant by curteſy, adyowſon, to her and her heizs, doth take an hufband ; 


Advowfon In te- 
vant In dow and dies the heir ſhall have two preſentments, and the 


in the wife, de 


and inſtead of a bill of forecloſure, as he hath done in 
this caſe, he ſhould have prayed a fale of the advowſon. 
The next day he mentioned that be was not quite cleaz 
as to this point, and that he had looked into the caſe of 
Gardiner and Griffith, according to the ſtate of it in the 
houſe of lords, where the decree of lord chancellor King 
was affirmed. He ſaid that was a mixed caſe, and that 
he doubted. himſelf whether a covenant that the mortgagee 
ſhould preſent (as was the caſe there). was not void, bei 

2 ſtipulation for ſomething more than the principal — 
intereſt, and the mort cannot account for the pre- 
ſentation. He adjourned it for further conſideration to 
the next day of petitions. On which day this petition 
came on again. And the mortgagee not being able to find 
any precedent in his favour, gave up the point of pre- 
ſenting, and an order was made that. the mortgagor ſhould 
be at liberty to preſent, and the mortgagee was obliged to 
accept of the mortgagor's nominee. 2 Ahne, 5 59. 


the huſband may not only. preſent jointly with his wife, 
during the coverture, but alſo having iflue by her, after 
her death (though the right of patronage, ſo tar as it was 
nds to her heir; and though the wiſe 
did never preſent to it, but died before the church voided) 
the right of preſenting during the huſband's life is lodged 
in him, as tenant by courteſy, though his wife had but a 
feiſin in law, becauſe he could by no induſtry attain to 
any other ſein, And if the church, in this caſe of the 
huſband, void during his life, 4nd then he die before the 
church is Ried z yet the heir ſhall not have the turn, but 
the huſband's executor, And if the church being void, 
the wife dies, having had no iſſue, ſo that the h d is 
not tenant by courteſy, yet he ſhall preſent to the void 
turn. Mathe. 9 

11; If a man that is ſeiſed of an advowſon takes a wife, 


wife the third ; yea, and though the huſband. in his life 
time had granted uway the third turn: that is, the wife 
may in a proper action recover the third preſentation as 
her dower, of it may be afligned to her for dowet z but 
without ſuch recovery of nment, the Wife cannot 
make title to the advowſan,, of to auy preſentation, no 
more than ſhe can enter by her own authority into any 
other lands of tenements to which ſhe hath right of dow-= 
ef, Or If a maner, te Which an advewion is 3 
3 gt 


Advowlon, 


a e ts heirs and; be aligns dove? do bin m- 
ther of the third part of the manor with. the appurtenances ;. 
ſhe is thereby endowed of the third part of the advowſon, 
and may have the third preſentment. JWatf. c. 


1 Ad. 4 G. 2: Robinſon and. Tenge. In the 3 «ſets 
Upon debate it was held, that an advowſon in fee was fqr payment of 
real aſſets in the hands of the heir for payment of debts. 


And the decree was affirmed in the houſe of lords. Str. 
Gs Viner. Aﬀets. A. 28, 


If two patrons preſent to one and the ſame church Trial of the 


87 

I 
by Greral titles, the church is become litigious ; becauſe 
the biſhop knows not which clerk. to admit: And it ſeem- 


both preſent the ſame perſon ; becauſe when the biſhop 
admits him as the clerk of the one, he puts the other out 
of poſſeſſion, and conſequently to his ation; and the 
biſhop becomes a diſturber, if he who is put out of poſ- 
ſefion- prove to have the better title. Deg. p. 1. c. 3. 

But if two jointenants or tenants in common preſent 
ſeveral clerks, this doth not make the church litigious ; 
far the biſhop may admit the clerk of which he pleaſes : 
or if they do not agree and join in preſenting a clerk with- 
in- the ſ months, the biſbop may collate, id. 

Alſo where one patron doth preſent his clerk before 
any other hath preſented, the church is not yet litigious; 
therefore if the biſhop doth refuſe him, he is a diſturber : 
and though another ſhould after preſent, whereby the 
church then doth become litigious, yet that will not ex- 
cuſe the biſhop from being a diſturber if the firſt patron 
be upon trial found to have the better title; nor can he 
have the benefit of lapſe, though no action be brought 
int him, which makes it ſafe for the biſhop to receive 
him that comes firſt, But then a queſtion may be made, 
How ean a church (the biſhop acting thus ſafely for him- 
ſelf) ever become litiglous; and how can it be truly ſaid, 
that the bilhop may juſtly refuſe both clerks upon account 
of two ſeveral patrons making their ſeveral preſentments 
to him, unleſs the preſentees ſhould happen to tender 
their preſentments at one and the ſame time, which is not 
to be ſuppoſed ? In anſwer to which, lt is true that if 
the biſhop doth unjuſtly refuſe the clerk of the true pa- 
tron before any other preſentment is made, although the 
church by another perſon's preſenting after doth become 
litigigus, he will not be excuſed (the true patron prevail= 
ing at law) from being a diſturber z but there is a great 
difference betwixt the —_—_— ſuſpending the —_— 

4 4" 


right of advowe 
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eth, that the church is nat leſs litigious, though they jus patronatus, 
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and inſtitution of a clerk, and his abſolute refuſal of him: 


A biſhop is not bound inſtantly upon the preſentment ten- 


dred to admit, if he hath other buſineſs in hard, but may- 
appoint the clerk to repair to him at another time to re- 
ceive admiſſion and inſtitution, And when a perſon is 
3 to him, he may take competent time to examine- 


his ſuficiency, and inquire and inform himfelF of his con- 


verſation. And by a haſty admiſſion of the elerk of a 
diſturber, the biſhop might do great wrony in ſurprifing 


 * other patrons that have right: and the law oth not ſo 


haſten the biſhop's proceeding, but that he may take con- 


venient time to examine the clerk, that other pretenders 


may take notice of the vacancy. Vat e. 20. Dey. p. 
I. e. 1. : b b | 

Bui in. caſe the patron feareth. that the biſhop will ad- 
mit another clerk, or be nat yet reſolved of his clerk, he 
may enter a caveat with the biſhop not to admit the elerk 
of any other; and though this do not ſo bind up the 
biſhop that he cannot admit the clerk of another perſon, 
yet it the biſhop will preſume to do it without a ful pa- 
tronatie, he may bring himſelf under feveral ſneonvents 
LAGER, Dex, . 11. ſi 

Hut a caveat entred: during the ite of the Ineumbent, 
Is of he force, This was retolved In.the eaſe of teh 
and Ger, N. 15 % where the caveat was entred when 
the ineumbent lay in tmn and. it had been deelared 
in the ſpiritual court, that the inſtitution afterwards given 
was void ; for ſo is the rule of the canon and evil law, 
that a caveat may be entred where a perfor. feareth a fu- 
ture dainage : but in this particular it is of no foree, 
becauſe contradifted by the common law; However, 
where ſuch ſuſpicion is, that a title may probably be 
ulurpedd ußon an avoidance, it is a ſafe and adviſable 
£vurſe to enter a caveat before the incumbent dies Which 
will be a reſtraint upon the ordinary from. admitting any 
elerk haſtily, though not in law, yet in equity and pru⸗ 
denee, Crs. Ja: 406% 6% 770. 

But nevertheleſs an admiſtion contrary to the eaveat 
entered, is goed in lau: That is te fay, the admifien 
inſtitution, and induetion thereupon fal! ſtand to all 
intents and paper by the rules of, the common law; 
in the eye of which the caveat is ſaid to be only a caution 
for the informatian of the court (like a caveat entred in 


 chancery againſt the paſling of a patent, or in the com- 


mon pleas againſt the, levying of a fine); but that it doth 
not preſerve the right untouched,. ſo as to null all. ſubſe- 
quent 
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quent proceedings; nor hath it ever been determined, 


that a biſhop became a diſturber by giving inſtitution. 


without regard to a caveat ; on the contrary, it was fail 
by Coke and Doderidge, that they have nothing to do 
with a caveat in the common law. Gibf. 778. | 

Now the church being become litigious, the biſhop in 
ſuch caſe, in order to ſecure himſelf, ought to award a 
jus patronatus to inquire of the right; which is merely. an 
inqueſt of office, in nature of a writ de proprietate proban- 
aa, Deg. p. 1. c. 3. | 

And this proceſs is part of the ancient inquiſition, that 
we read of in our elder conſtitutions and records; which 
includes, not only an inquiry into the points immediste- 
ly relating to the right of patronage, but alſo into the 
qualifications of the perſons preſented, and ſuch other 
heads as the biſhop tought it proper for him to be in- 
formed of, Ani this inquiſition (howeyer now grown to 
be occaſional only, when churches happen to be litipious) 
ſeems anciently ty have been iNued of courſe, upon every 
wefertation made, and antecedent to the adiniition and 
atitution thereuper, %% 378, 

It hath been & queſtiov, whether the biſhop is bound te 
ſue the Jus patronatus at his ewn coſt and peril, or only at 
the prayer, and at the colt of the party that prays it, vr of 
both parties i but the better opinion ſeems to be, and fo 
Is the practice, that the fame is to he the at the prayer 
and at the colt of one of the parties that prays it, or of 
both the parties if they join, De. p. 1. e. 3. atk 
T; 21. 

And if the biſhop refuſeth to award it accardingly, tho? 
he may not be fied in the ſpiritual court, yet he thereby 
brings upon himſelf divers inconveniencles t he becomes a 


diſturber z and he hinders the lapſe, if the clerk is not 


adinitted in fix menths ; and (as Hobart beld) if tuch 
patron makes good his title by due form af law, and did 
mot vame the biſhop in the quare ifpalit,* he may have 
an action upon the eaſe an the biſhop, and reeuver 
the ev{ts and damages he hath fliltained by #eaſon of 4 
wrongful admiſfien of the biſhop without the awarding af 
a Jus patronatus as aforeſaid, "Bur if the biſhop happens 
t9 admit him who upon trial appears to have the better 
title, then the other is without all remedy againſt the 

biſhop, Gib/; 778," Dog, p. 1, c. 3. Wat, e, 12, 
Alla either of the contending parties may demand ajus 
patronatus ſingly, Gibſ, 778, ' 
But in cafe the biſhop {Jay to admit the true patron's 
clerk, he may ſue a duplex querela out of tbe arches, tn» 
3 <o.r.mand 
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command the biſhop to admit his derk ; and then, if the 
biſhop dp not admit the clerk within nine days, or the 
ſpace aſſigned by the duplex querela, or return a legal 
cauſe oy he doth it not, the metropolitan may admit 
the clerk in the ordinary's default, Deg. p. 1. e. r 

But the biſhop may return, if the truth be ſo, that the 
church is litigious, und that he cannot admit the clerk 
till the right be determined in à jus patronatus 3 Which 
will excuſe him, id. | 

But the ſureſt and ſafeſt way in this caſe is, if the 
biſhop delay the true patron, immediately to ſue a quare 
impedit, and thereupon a ne admittas to the biſhop ; and 
then if the biſhop after the receipt of ſuch writ, admit 
the clerk of any other perſon, without a verdict in « jus 

tronatus, the true-patron may have a writ called « quare 

neumbravit, againſt the biſhop, and may therein recover 
the preſeatation with damages, id, 

he jus patronatus being awarded, is to be executed 
according to the form of proceeding in the eccleſiaſtical 
courts, F 

Which is thus: 

The biſhop, if he pleaſeth, may fit himſelf as judge 
but the uſual way is by conimiſſion iſſaed to his chancel- 
lor, or to ſuch other perſon or perſons as he ſhall judge 
proper, ſkilled in the canon and eccleſiaſtical laws. Deg, 

„. e. 3. 
a Theſe commifoners the biſhop doth appoint to ſit in 
the void church on a certain uy and doth decree a 
enting and the clerk 
reſented, to be preſent there ut the day appointed, to 
the proceedings, Clarke, Tit. 96. 

Alſo the biſhop is to decree, and ſend forth a publick 
edit, againſt all having or pretending to have any intereſt 
or right of preſenting to the vacant church, to appear at 
the day and place appointed, to ſhew their right. And 
this public edi is to be affixed to the door of the void 
church, in time of divine ſervice, id. 

And at the day appointed for this enquiry, the perſon 
or perſons executing the aforeſaid mandates or citations, 
are to make oath of the due execution thereof; or the 
execution of them may be certified under ſome authentic 


feal, as of the archdeacon, or commiſſary. Clarke, Tit, 


100. 
Againſt which day the biſhop is alſo to ſummon a jury 
for this purpoſe by way of eitation j which jury is to 25 
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Tit of fix clerks and Tix laymen, that live near to the void 
church; or of as many more as the biſhop pleaſes, the 

roportion being obſerved of cl and laity, that there 
ns many of the one fort us of the other. Clarke, Lit. 
98. Watf. c. 21. 

When the commiſſioners are ſet, they are to give diroc- 
pode ep the court j and the commiſſion is preſented, 
and read, 

After which, the parties cited, and thoſe of the jury are 

to be publickly culled ; and if any of the jury appear not, 

being duly fummoned, they may be puniſhed, that is to 

ſay, the clergymen by ſequeſtration, and the laymen by 

8 and ſo be compelled to appear, Gurte, 
. 100. Wharf, ©. 11. 

But if twelve of the jury appear, that lu, fx of each 
ſort, t i» ſufficient, Clarke, Tit. 100, 

And if others cited appear not, they are to be pro- 
nounced contumacious z and the proceedings are to go on 
notwithſtanding, and in param contumacie of them that 
do not appear, i, 

If ſix clergy and fix laymen appear to be of the jury, 
which is the competent number, they are to be ſworn 
faithfully to inquire of the articles; in (wearing them, 
firſt a clerk, then a layman is to be ſworn, till a jury of 
twelve or more is made up. Clarke, Lit. 100. % 
©, 21, 

Which articles are to contain the particulars about 
which the jury are to inquire z namely, 1. Whether the 
church be void, and how it became vold. 2, Who pre- 
ſented at the laſt r and at the two 
foregoing avoidances, 3. Whether the perſons preſent- 
ing preſented in their own right, 4. In whom the inhe- 
ritance of the advowſon is, and who ought to preſent to 
the void turn, 5. Whether any of the clerks preſented 
be known or ſuſpeRed to be guilty of any crime, rendring 
him incapable of» admiſſion to the ſaid benefice, as hereſy, 
ſimony, perjury, adultery, drunkenneſs, or ſuch like. 
Clarke, Tit. 99. Wat. e. 21. ; 

Then the counſel and advocates of both parties are to 
ſhew their reſpective clients titles, and to produce their 
evidences, and prove the ſame. Clarke, Tit. 100. 

And after the evidence is given on both ſides, and 
counſel fully heard, the jury may give their verdict at 
any time the ſame day; or if the cauſe be doubtful, the 
judge may aſſign them a longer time for to conlider of 
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the matter, and aſſign alſo a place where they ſhall give 
their verdict, Clarke, Tit. 100. 

And according to the verdict given, the biſhop admits 
and inſtitutes the perſon in whom the right is found, Not 
that he Is abſolutely hound to do this, or that the admiſſion 
and inſtitution of another is void in law z but this, gene- 
rally ſpeaking, is the faireſt and moſt impartial way) and 
the bilhop by doing otherwiſe, brings upon himſelf the 
Inconvemencies which acerue upon the refuſal to award a 
jus I Deg, p. 1. & g. Me. 21. 

ut ſuppoſe the Jury will not agree of their verdict, 
and the one half be for the one patron, and the other half 
for the other patron z of that they refuſe to give any 
verdict at all z of if they find a ſpecial verdict, as it ſeem- 
eth that they may of if (Where two patrous have each a 
us ang an ere is a verdict in favour of each patroh j 
t ſeemoth in theſe eaſes, that the bilhop (Inaſmuch as he 
hath dene his —4 may refuſe both, without ſubjecting 
himſelf to any of the fald \neonveniences i though It is 
affirmed by fome, that in ſueh cafes he may award a ſe- 
cond Jus patronatus, (%% 779: Mat e. 21. Deg. 
p. Is C, 3. | | 

And i is to be obſerved, that after a verdict found ina 
Jus n for the patron, the patron muſt again re- 
queſt the biſhop to admit his clerk ; otherwiſe, if the 
church lapſe after ſix months, the biſhop may collate, 


= p. I. c. 3. 
t is to be obſerved further, that a church may again 


become litigious, if after verdict given upon a jus patro- 
natus, another clerk is preſented by a patron whoſe right 
was not diſcuſſed in the jus patronatus, before admiſſion 


is requeſted of any clerk by him for whom the verdict 
was found. In this caſe a new jus patronatus upon re- 
queſt is to be awarded. But if one hath preſented, and 


his title is found upon a jus patronatus, and then requeſts 


the biſhop to have his clerk admitted, and afterwards ano- 
ther preſents; in this caſe the biſhop ſhould for his ſafety 
admit the clerk of him for_whom the verdi& is found, 
becauſe otherwiſe the church becomes litigious by his 
delay, which will make him a diſturber; and if he doth 
not admit, but ſuffers lapſe to come to himſelf, and then 
collates, it is ſaid he is a diſturber againſt both preſenters, 
And in this caſe, in an action brought againſt the biſhop, 
and the ſpecial matter being made appear by the pleading, 
the iſſue ſhall be, whether he for whom the title was 
found, did ſuc to have his clerk admitted, and whether 
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ſecond preſented ſo haſtily to the biſhop, that he 
_ admit the clerk of 4 firſt before the ſecond 


preſentation was made, ut e, 20. Deg, p. 1. e. 3. 
a 


Hut after 
the biſhop's ſceurlty, that he may avoid being a diſturber z 


for the verdi& of this jury Is a ſufficient warrant for the 
biſhop to admit and inſtitute his clerk, for whoſe title 
the verdict is given; and the biſhop for ſo doing ſhall 
never be made a diſturher, though the other patron againſt 
whom the yerdi&t is given ſhall after recover in a quare 
impedit or other action : but this doth not at all bind the 
title of right of the party z for that muſt be done by ſome 
of the methods hereafter following. Deg. p. 1. e. 4: 
Concerning others than biſhops who have power to 
rant inſtitution, it is ordained by a conſtitution of arch= 
iſhop Peechamn, that #6 dean, of other prelate (except the 
biſhopi, whoſt authority ts net intended t4 be reſtrained by this 
eonflitntion) ſhall make inquifhtion concern the matter of pre- 
fontation of any perſon ts am erclefta/ticnl beneffer, but in & full 
| chapter of the place, having firſt cited bim who bath paſſefion 
of the ebureb in ſuch reaſonable time, as be may have oppertiin 
nity ts adviſe with learned eannſel and provide fir bis defence. 


And whatſoever ſhall be done contrary ta this erdingnee, fhall 


he waid ; and the dean or prelate that made the clandeſtine in- 
weſt ſhall make ſatisfattion for the d mage which ſuch poſſeſſar 
th ſuffered ; and the ambitious aggrefſor ſhall be excluded from 
ſuch benefice for ever, and from accepting any athgr benefice for 
three years, Lind. 217. EET ; 


That no dean] That is, deam of any cathedral or colle- 


giate church, or other dean to whom by preſcription, or 
privilege, or otherwiſe, it appertaineth to grant inſtitu- 
tion. Lind. 277. a ; * ak 


Shall make inquiſition] By which, inquiry is to be made 
of the right of preſentation, and the qualifications of the 
perſon preſented, and alſo of the avoidance of the church, 
and the manner of the avoidance, and other articles uſu- 
ally inquired of in ſuch caſes. For he who inſtituteth, 
before his admiſſion of the perſon preſented, ought. carc- 
fully to inform himſelf of all theſe things. Lind, 217. 


Of the place] This may be underſtood of the church it 
ſelf, to which the preſentation is made. Lind. 217. 


„the effe& of this (uit iy no more but for 


"5 


14. Albeit by the canon law the right 6f advowſon Trial in the tema 
is to be tried in the eccleſiaſticalwourt, yet the common Fora! courts 3 by 


writ of trig! t of 


advowſon, darrein preſentment, and quare impedit : under which are Included alſo tue writs of 


Iadicavit, ne admittas, quare incumbravit, and quare non admiũt. 
| law 


ſuit, he ſhall have an attachment. 7. L. 
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law will not fuffer this; and the reaſon de, becauſe ad. 
vowſons were generally appendant to manors of to the 


demeſhes; and Pad 8 With * unleſe & particu 
lar uu was made, 1 bet #159. Nn. . 09: 


(breve de refs advoca: 
Wy Was fo well oe Fa 1 wok __ the way t, Where: 


14 $ commanded, gf 
this the bene of the ah — Might hs 
reeevered, but the incumbent seuld not be remeved, 


14 
Is writ lieth only for him that hath an eſtate, 
ar right of eſtate, in the advowſon, ta him and his heirs 
in fee ſimple; and is diſturbed to preſent upan an avoid- 
having not brought any action of 9 % impedit ar 
— preſentment within fx months, Godalph, Reper- 
terium Canonicum, 648, | 


Darrein is a writ which lieth, where a man 
or his anceſtor hath preſented a clerk to a church, and 
afterwards (the church becoming void by the death of 4 
the ſaid clerk or otherwiſe) a ſtranger preſenteth his clerk 
to the ſame church, in diſturbance of him who had lat 
of whoſe anceſtor had laft preſented. Terms of the Law. i 


R. — a — — 2 lieth alſo, whereone hath 
ſon, and the parſon dies, and another preſents a 
clerk, or diſturbs he _—_— patron to preſent. Ani 
this writ was provided chiefly for hs ſake of purchaſers of nl 
advowſons, who could not CG | 

ſentment; but ſo, that all who may have that writ, may 

have this of quare impedit, if they pleaſe. T. L. $ 


Untv the writ of right of advowſon belongeth the writ | 


of indicavit, which is à writ of prohibition that lieth for 


the patron of a church, whoſe clerk is defendant in the 


eccleſiaſtical court in an action for tithes, commenced by 


another clerk, and extending to the fourth part of the f 
value of the-church at leaſt. 7. L. f 
This writ is not returnable z but if they ceaſe not their 


But at this day, writs of indicavit and of right of u. ' 
vowſon (as well as all other real actions) are grown f 
_ obſolete, and ſeldom put in practice. Deg. p. 2. c 
26, 


ve the writ of darrein pre- 
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In purfunnee of the writs of derrein nt und 
quare dope, there is another whit ealſedd ne gur 1 
which is, — one hath an «dion of darrein preſent ment 

vate impedit, depending in the common pleas, and 
he he fuppetbt —— the N be will admit the elerk of this 
defer — pending the plen rnd wb in eh eaſt a 
Welt iſſues to the biſhop p, requiring Him not te admit a 
parſon to fueh & church, until the Fight mall be deter: 

mined. F#i{zbers, News Dake, 1 

And the writ of ne admittas mult be ſued within the 
fix months after the avoidance ; for after the fix months 
1 _ ſhall not have this writ, becauſe then the biſhop 

collate for 4 and therefore it is in vain chen ta 
fie fog the with c 
to the biſhop, J. N, J. 67. 


And if notwithſtanding the ne admittas, the biſhop doth 
admit the clerk of any other nagar I age. bones „ and 
he who brought the bs admittas recover z then the 


ſhall have a writ of quare ineumbravit to the biſhop, that 
+ 48 and ſhew why be hath incumbred the church. 
111. 
And if it be ra Fray: verdict, that the biſhop hath in- 


cumbred the church a ne admittas delivered to him, 
and within fix months after the avoidance ; dam are 
to be awarded to the plaintiff, and the biſhop di ta 
diſincumber the church, F. N. B. 111. | 


Duare non admiſit is a writ that lies where a man hath - 
recovered an adyowſon, and ſends his clerk to the biſhop 
to be admitted, and the biſhop will not receive him ; then 
he ſhall have the ad writ again TIE T. I. 


By the Heute of magna charta, „e. 13. Aſn 
of darrein re bs e, tae fire he ji 
of the bench, and there ſhall be determined, | 

The reaſon of whith was for expedition, that lapſe 
might not incur. 2 {uf 

at tis lo altered, 2h wit appear, by ſubſequent ſta- 


tutes, 
By the 52 H. 3. F. darrein preſentment, 
75 in Pry ple a e 9 choke mn 2 ſpall 


* three weeks to three 
ll gd ſhall to be near or fur. And in a 
8 © yy Ha, fs difterber come not at the firſt day 
ts ſummoned, ner caſt no efſein, then A 

tac 


L 
. 
« 


damages, 2 Ihfl, 125, 


ur ber 


his 


- 


in i of darrein preſentment, and in a plea of quare im- 
pedit] 


is act extendeth not to a writ of quare non ad- 
miſit, nor to an incumbravit ; but only to the aſſiſe of 
darrein preſentment and quare impedit z and the reaſon 
thereof is, for fear of the lapſe. 2 Inft. 124. 


Days fhall be given from fifteen to fifteen] By aſſent of 
parties, a longer day may be given than is preſcribed by 
this act; but that aſſent muſt be entred of record. 2 Inf, 


124. | 

** it is to be obſetved, that by the common law great 
delays are diſallowed in four kinds of actions, viz, in all 
writs of dower, quare impedit, aſſiſe of darrein preſent- 
ment, and aſſiſe of novel diſſeiſin; and therefore no pro- 
tection ſhall be allowed, or eſſoin de ſervitio regis ſhall be 
Caſt in any of them. 2 l. 114. 


In a plea of quare impedit, if the diflurber come not) At 
the common law, in a quare impedit, the proceſs was 
ſummons, attachment, and diſtreſs infinite ; which was 
miſchievous in reſpect of the lapſe : now it is provided, 
that if he appear not at the grand diſtreſs, judgement ſhall 
be given for the plaintiff, and a writ to the biſhop 
awarded. 2 ft, 124. 


Nor caſt no efſdin] Of eſſoins there have been five kinds, 
1. De ſervitio regis. 2. In terram ſanctam. 3. Ultra 
mare. 4. De malo lecti, called in the old books effonium 
de feſiantiſa. 5. De malo veniendi: And this laſt is the 
common eſloin, which is intended in this act. 2 1%. 


128, e ” 
in a quare impedit, of darrein preſentment, an effoin 
of the ſervice of the king, to the holy land, or beyond 
the fea, lieth not, for doubt of the lapſe z but a common 
eſſoin lieth. 3 7%. 125. | 


A writ | to the Upon theſe words of the 
ach, the At ﬀ ron gel to the biſhop, without 
making 6 any title, 3 tiff. 125, 1 

And he ſhall have alſe beſides, a writ to lügulre of 


If 


y 
ſhall | 
ſhall | 


i 
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Advowſon, bh 
be gut of the realm a Writ te the bifhap 
. He ta his vicar general, for he is in the place 


biſhop, 3 7% 135: 
" if 110 WAL A at the grand diſtreſs, and take 


| | day by prece partium, and after make default; no writ: 


all be awarded to the biſhop : for this caſe, in reſpect of 
= —— is out of the ſtatute. But a new diftreſs 
ſhall be awarded, 2 /. 125. 


By the 3 Ed. 1. c. 51. Foraſmuch as it is great charity to 
dg ribs * all men at 3 times, when need ſhall be; the 
ofſent of all the prelates it is provided,” that affiſes of 2 
feiſin, mortdaunceftor,, and darein preſentment ſhall be taken 
in advent, ſeptuageſima, and lent, even as well as inqusſts may. 
be taten; ànd that, at the ſpecial requeſt of the king made unto 
the biſhops. 2 0 = | 6 . | 

By the afſent of all the prelates] Which is expreſſed, not 
that the prelates aſſented alone, but to manifeſt that this 
act concerning the croſſing of a canon of the church, was. 


enacted by their aſſents. 2 If. 265. 


; Shall be taken in advent, ſepruageſima, and lent] The cauſe 
of the making of this ſtatute doth manifeſtly appear by 
Britton, who being biſhop. of - Hereford, and expert both 
in the common and canon law in his chapter of the 
challenge of jurors ſaith. thus: If ſufficient jurors ap- 


e pear, ſome are removahle for juſt challenge of the par- 


ties, and alſo in reſpect oi che time; for all things are 


not fit for all ſeaſons : for it is forbidden by the canons 


of holy church upon pain of exeommunication, that 
from the ſeptuageſima until eight days after eaſter, and 


from the beginning of advent until eight days after the 


0 epiphany, or in the days of the four times (that is, the 
« ember days appointed for publick faſts four times ity 
«the year), of in the days of the great letanies, of in 
« roffation or gange=days, or in the week of pentecoſt, or 
* in time of harveſt, or of vintage which endureth from 
{+ the feaſt of St, Margaret (whichſis the twentieth of 


« July) until Rfteen days after the feaſt of St. Michael. 


* the wfehangel, of in the ſolemn feaſts of the actes of 
„ ſaints, no man be fwern upon the holy evangeliſts, 
* nor any ſeeular plea be helden in the times aforeſaid 
* but that all theſe times be given for prayer to god, an 
" to appeafe debate, and to accord them that be at dif- 
cord and to gather the fruits of the earth, whereof the 
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| Il be obſerved among juſti of n 
2 — & Lee. if the 


of the church of bus own preſentation, the plea 


2 ä 
Hall nat fail by reaſon of the ; ſ@ that the turit be pur- 
chaſed within tha 


months, he cannot recaver bis preſentation 


2 months. And where it chaneeth, after the 


him that preſented. his clerk unto a 
nn no 


by <> da preſent, and after the 


Nee, ee 
the c 

be in the alecłi the bed, whether be will 
wit ure ina 9 2 root 


or in fee tail. 


is void; it is grovided, that from henceforth it ſhall 
in preſentment. The ſame 
"vs WW Bed for term of ifs or years, 


lrarages , tals " bies, prioriei, a" 


Ferd. 
Which be of the Mau of other men, that have not deem ed 


ts be granted before, when the parſin of any edureh i» 
Iurbed ts demand tithes in the nir 
t the patron of the ; oy + difturbed hall have a writ 

to demand the adviſor A ithes being in demand; and 

hen it it de IL 

2 a fur forth ar it it druf in the bing't tourt. 


g. ft. Pit White ay Daving ## Het b bad 
rente By this it d, that 1 bum pul 
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Advowlon. 
the patron that hath title to preſent, out of poſſeſſion, 


but only plenarty by preſentation : but plenarty by colla- 
tion doth put him An had right to collate, out of poſ- 


ſeſſion. 1 It. 344. 2 1%. 356. 
Lad preſented to any church) This is intended of a church 
preſentative, 2 Inſt, 356. 


| clerk war admitted] Albeit that admitted in its 
roper ſerfſe is, whenthe biſhop upon examination findeth 

im able; yet here it is taken for inſtitution : becauſe 
that before inſtitution, the rightful patron is not put out 
of poſſeſſion, And it is to be obſerved, that by the in- 
ſtitution the church, as to all common perſons, is full ay 
to the ſpiritualty, that is, the cure of ſouls, which the 
biſhop by*the ab of inſtitution hath committed to him ; 
but before induction, the parſon hath not the temporal» 
tles belonging to his reQtory, 2 7%. 356, 

But the church is not full againſt ha king before in- 
duction ; becauſe in the king's caſe plenarty d. to de in- 
tended of a full and compleat plenarty, as well to the 
temporalties as to the ſpiritualty, 2 aff. 356. g 

And if there be an ufurpation upon the king, by a com- 
_ 1 the king cannot preſent to the church, 
efore he hath removed the incumbent by quare impedit; 
left contentions might grow in the church between the 
ſeveral claimers of the benefice, to the diſturbance or hin- 
drance of divine ſervice; and this was by the common 
law. 2 Inft. 357. 

But in that caſe, the king is only put out of poſſeſſion 
as to the bringing of an action; but the inheritance of 
the advowlon is not deveſted out of him. 2 Inf. 357. 


He that was very patron could not recover hit advowſon | 
At the common law, if a ſtranger had preſented his Ad 
and he had been admitted and inſtituted to & church, 


whereof any ſubhegt had been lawful patron z the patron „ 


had no other remedy to recover his advowſon, but a writ 
of right of advowſun, wherein the incumbent was not to 
be removed, And it was at the common laws if an 
ufurpatſon hail been ha upon an infant of Fernie evverty Nas 
Ving an advewſon by geen, of Wpun tenant Cor Vifey of the 
like j the infant, sene covert and be in the keen o 
were driven ie their weir of right of alvowhoi i For at vhs 
eammen law, if the ehyreh were ones full, the teins 
bent could not be reinayed, ant nlenarty g ura wer 4 
good plea In a are umpealt or ade 4 bn, TIK 
- j111C 16h 
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ment, and the reaſon of this was, to the intent that the 
incumbent might quietly intend and apply himſelf to his 
ſpiritual charge; and the law did intend, that the biſhop 
that had cure of ſouls within his dioceſe, would admit and 
inſtitute an able man for the diſcharge of the ſpiritual 
function, and that the biſhop would do right to every pa- 
tron within his dioceſe, But at the common law, if any 
had uſurped upon the king, and his preſentee had been 
admitted inſtituted and inducted (for without induction 
the church had not been full againſt the king), the king 
might have removed him by quare impedit, and have 
been reſtored to his preſentation z for therein he hath a 
prerogative, that wellum tempus occur vit ri but he could 
not preſent, for the plenarty barred him of that, neither 
could he remove him any way but by action, to the 
end the church might be the more quiet in the mean 
time; neither did the king recover damages in his quare 
impedit at the common law, But this ſtatute hath al- 
tered the common law in all theſe caſes, 1 %. 344. 
a . 356. 

But only by a writ of right] This is to be underſtood, 
where the patron had a fee fimple, and that he or ſome of 


his anceſtors had preſented ; but if the patron claimed 
the fee ſimple of the advowlſon by purchaſe, and had ne- 


vowſon, but before this ſtatute had loſt the advowſon. 
And likewiſe if tenant in tail, or tenant for life had ſuf- 
fered any uſurpation z they had been remedileſs by the 
common law, becauſe they could have no writ of right, 


2 1%. 357. 
N ich fhould be tried by hattet]! This is an ancient trial 


In our law, which the defendant tight chuſe in divers 
caſes, as eſpecially here it a writ of right, 


Or by great ae! This, in general is a writ that lies, 
where any nid is put out of his lands of tenements, ot 
of any profit to be taken ine certain place 4 and lo, dil 
Feifed of his Freehold, Tem of he L.. 


Mt tt Fee that fie prefictmentt] The words befyre 
elne, bs WHICN thhele Rave Feferetices Extend only ts Heirs 
n Ward j but thefe words are t9 be um of (eh 
Per as Gre Within the fame miſehiet ; and there- 

fe this a&t extends tc heirs of adlvawiens, the! they be 
our of ward, 3 tuft, 337+ 


Vor, I, Þ Shall 


ver preſented ; there he could have no writ of right of ad- - 
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Shall not be fo prejudicial to the right heirs) This act re. 
lieveth only. infants that have advowſons by deſcent ; for 
if an infant hath an advowſon by purchaſe, he remaineth 
at the common law, and is not remedied by this act. 2 


Inft. 357. | 
And this being a law that ſuppreſſeth wrong, and ad- 


vanceth right, doth bind the king, tho” he be hot named 
in the act, 2 . 358. 


Or to them unto whom ſuch advrtoſons eng h to revert 

the death of any perſons] That is, to thoſe heirs that have 
the reverſion of the advowſon by deſcent ; but the heir of 
him in the remainder is not within the purview of this 


act, 2 Infl. 358. 


the death of ens] That is, of tenant by the 
wth, tenant {4 2 or otherwiſe for life, & for 
years, or in fee tail, 2 f. 358. 


De ſame ſhall be ol ſer uri in preſentments made unto churches 
being oF inheritance g — ue if a ſeme covert hath 
an advowſon by purchaſe, and not by inheritance z ſhe 
is not Within the remedy of this act. 2 . 359. 
ont nen, as Biſhops, architencons, chur cher, 
5 ſritnnt Hem ul be aided by this By this 
reſentatſon and uſutpatſon in time of vacation albeit the 
thold and Iherltanee is 1H — 1 Jl the ufurper 
A" u fee Himple in the Wdvewiph t like & if one eh⸗ 
frh inte lands durifig the vacatiohy ant Elaimeth the 
fre as Mis inherſtanee, he galneth aß inheritance b 
Wrong: Hub yet as the dying vifed of lands in that 64 
difing the vacation thall not take away the entry of the 
fyceeltar, ne mare fall the wAirpation during the Vaeatiai 
take away the right of preſentation when the church be- 
games void ; and if he be diſturbed he ſhall have his quare 


impedit, 2 /. 359: | 
g. 2, The pha ſhall nat fail by reaſon of the plenarty] 


By the common law, plengrty before the writ of quare 


impedit brought was a good'plea, but plenarty hanging 
the writ was no bar at the common law ; but now by this 
ſtatute, plenarty is no plea in a = impedit or darrein 
preſentment, unleſs it be by the ſpace of ſix months be- 
fore the quare impedit brought; for if the rightful patron 
bring his action within the ſix months, it is maintainable 
by this ſtatute z which ſhort purview doth remedy many 
milchiefs at the common law. 2 nf, 300. 
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| Advowlon. 

But this doth not bind the king; for plenarty by the 
Wpace of fix months is no bar againſt him; for he may 
Wave his quare impedit when he will ; and that, whether 
We claimeth in the right of his crown, or in the right of 
ſubject; 2 Inft. 300. 7 a 

Se that the writ be purchaſed within fix months] And be- 


auſe this computation doth concern the church, it is 
reat reaſon that it ſhall be made according to the com- 
Wutation of the church, which churchmen do beſt know: 
nd therefore the computation ſhall be made according to 
he kalendar for one half year ; and not accounting twen- 
y-eight days to the month. 2 [n/f. 360. 


= The very heir is diſturbed to preſent] Hereby the heir in 
erfion is provided for, and not the leffor himſelf, And 
beit tenant by curteſy, tenant in dower, tenant for 
life, or tenant in tail preſented laſt ; yet the heir to whom 
ne reverſion falleth in poſſeſſion, ſhall have by this branch 
Wn afiſe of darrein preſentment, albeit the heir or his 
Wanceſtor did not immediately preſent before. 2 aff. 361. 


8. 3. ey t ſhall be awarded] Before the making of 
this 4 the p Aintiff in a quate impedit recovered ns ths 
9 ee. eſt any ** the patron (ſhould take mould ſavour 
bf Hmony, Which the comtnon law did deteſt; And this 
e the cauſe that the ig in a quare impedit Feeavereth 
no damages; becauſe he ould fecbvet HUHE by the com 

won law, and the king is not within the purview of this 
lauft. 43 iſt pI 
= Aid frafaveh as ne damages Were TH & quare impeclt 
«the common law; 26d this aft after the (atule of (le 
beſte / * gave casts in eeftaih 1 Joh damages 
enly ; therefore in this eaſt the plaintiff (hall reeaver ng 
ealts, 3 M, 363; 
Hut In the caſe af Halt and Helland, V. 14 22 2. Where 
the gueſtian was, whether the plaintiff in à quare impe- 
dit ſhould haye coſts, it was ruled, that if it is a quare 
Impedit by the comman law, there can be no coſts ; if by 
ſtatute there muſt be coſts; and if the church is full of 
the defendant by inſtitution, then it is a quare impedit 
within this ſtatute of the 13 Ed. 1, c. 5. if not, it is at 
the common law. Skin. 25. 


Ss that the biſhop do confer to the church] Albeit the biſhop 
hath not collated, yet if he hath the right of eollation, 
the plaintiff ſhall, if he will, recover double damages 
within the meaning of this act. But if, notwithſtanding 
| D 2 the 
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the biſhop!s title to collate, the ehurch- remaineth. void, 
the plaintiff may recover his preſentation ; and if he doth, 
the damages ſhall be only for half « yeart in which ca(s 
he hath his election, either to loſe his preſentation, and 


= The 
_ Fr 
Ws provi 
6 give 


have double damages or to have his prefentaflon wit 1d 
ſingle damages. 4 uf. 363. ven in 
Por tee year's vohe of the church] And this hall be g. r e 
counted according ta the true value, as the ſame may be wt 
letten. #4 1%. 902: * 0 
8; 4. Shall have & writ to d the Men of the tithes] And 
Ny the common law, If the Ineumbent of one patron de. o pive 
manded tithes again the Incumbent of another patron, neidet 
the writ of Indieavit did lie; for that the right of the pa- , a 
tronage ſhould come in duellen for by the preſbntaticn ut af 
of the patran, his incumbent is to have the tithes, which f che 
are the profits of the church. And in a welt of right 6f writ 
advowſon, the patron ſhall alledge the eſplees (or profits) $34: 
in his (neumbent in taking of the great and mall tithes 
and therefore If the right of tithes came in queſtion, that ty 
eanecerned the right of advowlon, the writ of indicavi Foraſh 
did lie, 2 Ii. 3; | une! 
The miſehlef before this ftatute was, that ſeeing the any | 
= of tithes could not be tried between the two perſons % 4 
after the indleavit granted, the perſon prohibited was procecd 
without remedy for trial of the right of tithes ; and there- Wi {ation 
fore this act doth give the patron, whoſe clerk. is prohi- % 
bited, a writ of right of 18 of tithes ; and if the before 
right be tried for the demandant, the cauſe ſhall be re- Parties 
moved into the court chriſtian, 2 . 363, thereof 
But what if the patron hath but an eſtate for life, ſo as 
he cannot have this writ of right of advowſon ; what re- By 
medy ſhall be had for trial of the right of tithes in this debate 
caſe? It. ſeemeth, that by conſtruction of this ſta- i the ri 
tute, the defendant in the indicavit appearing upon the ©. 
attachment, ſhall plead to the right of the tithes in the prohib 


king's court: or. otherwiſe he ſhalt be without. remedy. if 
2 Inſt. 364. 


By the 13 Ed. 1. ſt. 1. c. 30. Affiſes of darrein preſent- 
ment, and inguiſitions of quare impedit fhall be determined in 
their own ſhire before one juſtice of the bench, and one knight, 
at a day and place certain in the bench aſſigned, . whether the 


immediately. 
The 
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h. vod, . The reaſon of making this ſtatute was in reſpect of the 
ie doth, i langer of lapſe z and therefore in favour of the patrons it 
ch ca. provided that the juſtices of niſi prius ſhall have power 
ny and | n. ive judgment in theſe two ations, 2 Int, 424: 
n with 1d altho! the words be, that there the judgment hall be 
So Im medidtely yet If the Juſtices of niſi prive do not 
WW: ive [Judgment upon the return of the poſtea Judgment 
day be given by the court to which the return de made! 
vr by theſs words the higher court ty not reſtralied; 42 
. 474: 
file, bf this act, giving to the juſtices of nit prius power 
on de. Wo eee judgment, they have thereby ea power incluſive; us 
batron, e neldent thereunto, given them to award execution, that 
he pa. , a writ to the biſhop, Hut that writs not returnable 1 
death hoc after the record be returned into the common bench, 
which f the former welt be not executed, that court may grant 
ght ef Writ of Heut alles, returnable inte that court; & %. 
fofits) $24: 
1(thes ; BY | 
„ that ©Yy the 44 Fd. 1. &, 4, (de 66njundtim feoffatls); 
eau at pleas in esu Spiriinal Doretafore bad many Une 
ue, delay, for that eur wrt that ts called indieavit was 
1g the any tie brought before the judgets 4 775 matters when 
Any % wer * therenpen aur che, juſtices end nat 
{ wa; AS proceed law filly nor in dus munner ta award 4 writ of conſut- 
there. en wpon ſuch manner of procaſt ; it is agreed, that ſuch a 
prohi. unt 1 indicauit Mall not be granted from henceforth to any, 
if the before the matter hanging in the ſpiritual court between tha 
de re. Parties be recorded, and that our chazicellor ſball be certified 
_ href, by the fight and inſpectian of the libel, a 


bo ffs 
way be 


debate de ariſe upon the right of tithes, having its original from 
the right of patronage, and the quantity FA the ſame tithes do 
come unto the fourth part of the goods of the church; the king's 
prohibition ſhall hald place, if the cauſe come befere a judge 
ſpiritual. . | 


By the 12 Ed. 2. Cc. 4. At to the inque/ts to be taken upon 
writs of quare * it ſhall be done as it contained in the 
Mature of the 13 Ed. 1. ſt. 1. c. 30. And the juſtices ſhall 
have power to record nonſuits and deferults in the country, and 
to giue judgement thereupon, as they do in the bench, and there 
to report that which they have dene, and there to be inrolled. 
_y it happen that the juſtice or juſtices that ſhall be aſſigned 
tu take ſuch ingugſis in the country do not come, or if they come 

Kits 


D 3 


By the ſtatute of articuli cleri, 9 Ed. 2. ſt. 1. c. 2. if 


37 


- 


36 Abdvowſon. | 
into the country at the day armed, get the parties and perfin 


a 


of ſuch inque/ts ſhall keep their day in the bench, 


By the us Ed. 3. ſt; 1. e. 16. The juftices of affiſe and 
ui prins — have priver to give judgment in the conntry, i 
$ „ preſentment and quare impedit, 


| By the 1 Mar, fell; 4: e. $: WH ereus hy the ante if 

#6 44 H, g. ©: 4: i 1 Preſeription it limited t» jivh 

yt; td ih other alt 4 year, whith being ot dif: 

foall after trial bad be & bar for cer is all WHIH i 

ſueh ent; au & abus bath been whether the ſame fall u. 

Herd te 4 WH of Pight of acute # Quart ib, Jure þ4: 

Want, er Afi of darrein Profentiients where the lata 

FAWN! lay the ple, foifing, ai prefontment in him bly anc: 

| Hors, er prodereffirs, or in him or them by whom they elain, 

within Jin yeart next befare : it is nailed, that the /amy 

ſhall nat extend ta any writ of right of advawſon, guare. im. 

pedit, or affife of darrein proſontment, nar jus patronatus j but 

that all perſons may maintain and purſus the ſame . as th 
might have done before the making of the ſaid att, 


It hath been generally received for law, that if one who 
is not a rightful patron doth in due form of law, without 
any corrupt contract, preſent a clerk to a preſentative li. 
ving, in time of peace (when the courts are open, and 
conſequently the rightful patron is at liberty to bring his 
"_ impedit within the fn months if he pleaſeth), and 

uch preſentation taketh effect, and inſtitution and in- 
Auction be had thereupon, and the clerk remains fix 
months in poſſeſſion before the. true patron commenceth 
his ſuit; he thereby becomes a lawful incumbent, and 
may enjoy the living during his life. And altho' for- 
| merly the true patron might, on the next avoidance, re- 
| ; cover his ancient right in many caſes, yet he could not 
| do it in all ; but in ſome was for ever barred of any re- 
| medy. But now by the ſtatute of the 7 An, c. 18. For- 
| aſmuch as the pleading in a quare impedit is found very diff 
cult, whereby many patrons are either defeated of their rights 
of preſentation, or put to great charge and trouble to recover 
their right ; it is therefore enacted, no uſurpation upon any 
avoidance in any church, vicarage, or other eccleſiaſtical pro- 
i b motion, ſhall diſplace the eftate or intereſt of any perſon entitled 
| to the advowſon or patronage thereof, or turn it to a right; 


but he that would have had a right if no uſurpation had been, 
may preſent or maintain his quare impedit upon the next or * 
a | ot 


Advowſon, 


her 25 (if di/lurbed notwithflanding ſuch 1ſurpation, 
att; e. 7. | 


By the 20 G. 2: e, 3. All titles and ſuits and ations of 
WT gies impedit, ate excepted out of the general pardon 
granted by that at; 


By the a4 C. 4: & 48, intitled;, An a& for the abbre- 
viation of Miehaelmas term i = Jherens before the Mabing 
of hit aft; all eit of fUMHONS te Warrant againſt the wortrh= 
% hen FOG kurt el en Dads in tt of ent, aud HH 

" Fight of aden Were Wade for five FAUFAE ine; 
% ih ney Hug jo Wling of ſuch fene, it ts enadted, 
that every ſuch WH of JAAN 14 WAY FARE p94 the aß peur 
1 ＋. the luna i bu fuck writ of entry and writ of Fight 
of en, Aal. be ul ie 10, fans EI ſucſuſius, 1 8, 


An aſſiſe of darrein preſentment no man can have, 
without alledging a preſentment in his own time, 2 {uf 


* 
0 
; 
x 


4 


w writ of right of adyowſon a purchaſer cannot have, 
without alledging a preſentation in his own time: But a 
quare impedit @ purchaſer may have, and alledge a pre- 
ſentation in him from whom he purchaſed the ſame ; and 
to that end was the quare impedit provided, for remedy 
| of ſuch purchaſers. 2 inf. 355. 

And ſeeing the writ of quare impedit doth lie for all 
perſons who may maintain an afliſe of darrein preſentment, 
it ſeems to be the ſafeſt courſe to bring that writ upon 
any diſturbance : But altho' it be ſaid that a man may in 
many caſes haye either writ, yet in no caſe can he main- 
tain both ; therefore jf the vlaintif hath brought a quare 
impedit upon a diſturbance, and hanging the ſame, doth 
bring an aſſiſe of darrein preſentment againſt the ſame de- 
fendants, the defendants may in pleading ſhew this ſpe- 
cial matter jn certain, and aver that both writs are upon 
the ſame ayoidance ; and the writ of darrein preſentment 
will be abated. And if an aſſiſe of darrein preſentment 
be firſt brought, and after that a quare impedit for the 
lame avoidance ; the aſſiſe ſhall abate, and the quare im- 
pedit ſhall ſtand ; for the quare impedit is of an higher 
nature than the aſſiſe. Maſſ. c. 22, | 

When by the judgment in a quare impedit the inherit- 
ance, eſtate, or intereſt of the patron that preſented is to 
be diveſted, ſuch patron ought to be named in the writ; 

the patronage ſhould elſe be recovered againſt him 
D 4 who 


39 


40 


Advowton, 


who had nothing in the patronage, namely, the clerk; 
and it is not reaſon that he who is patron ſhould be 
difpoſſolfed and ouſted of his patronage, When he Is @ 
ſtranger and not party to the action, elpeelally When he 
May ve Made a party, Su. ©: 4. 

And not only the patron, but allo his Ineumbent, muſt 
be named in the will! for if an Incumbent at the time of 
purehaſing the original writ be admitted and inſtituted at 
the preſentation of any one, altha' the ordinary and his 
patron be named, yet ſuch incumbent that is not men- 
tioned ſhall not be removed, but only the patronage re- 
covered, Watf, c. 24. 0 

And in ſome caſes it is neceſſary alſo to name the or- 
dinary in the writ; for if the patron be diſturbed in pre- 
ſenting, and the church be not filled, the ordinary is to 
be named in the writ, or elſe he will collate hanging the 
ſuit by lapſe; whereas if he be named, he muſt either 
diſclaim, and then judgment may be had againſt him, or 
elſe he muſt plead, and ſo allow himſelf to be a diſturber, 
and being made party to the action, he is barred of the 
advantage of lapſe. Matſ. c. 24. | 

Quare impedit is a poſſeſſory action, and therefore not 
to be maintained without a poſſeſſion; for which reaſon 
the plaintiff muſt always declare upon a preſentation made 
by himſelf or his anceſtor, or one whoſe eſtate he hath, 
or by the grantee of the next avoidance, or by his leſlce 
for life or for years. 3 Salk. 293. 

But yet the want thereof may be cured by verdict. 
Str. 1006, 

In all writs of quare impedit, the teſt of the writ 
ought to be made the very day it is taken out, and not 
at any time before, and this by reaſon of the lapſe. 


—_ c. 23. 75 

he proceſs in quare impedit are ſummons, attachment, 
and diſtreſs peremptory. And the ſheriff muſt ſummon 
the defendant by good ſummoners, and return their names 
upon the original writ, and not return common ſummon- 
ers, as John Doe and Richard Roe; for a writ of deceit 
lieth if the ſummons were not made indeed. But if the 
king be plaintiff and the defendant be not ſummoned, 
nor attached, nor diſtrained, and the king hath judgment 
by default, no writ of deceit lieth. Matſ. c. 26. 

By. a conſtitution of archbiſhop Langton, If two are 
preſented to one and the ſame church, the cuſtody thereof ſhall be 
Jiven to neither of them, pending the ſuit. And if the right 
of cellating to ſuch church ſhall lapſe to the biſhop ; in ſuch caſe, 

left 


7 
18 
1 


Advowſon, 


toft elther of the pur ties oui be prejudiced by the bifhap't cots 
— who t 


| 14 curry bis cause at ts the Fight of 
Wt Ir the biſhop Pall collate neither of 


have been ted to the fame ehureh for that turn, 
* conſon. " pro — Lind, pr 
10 by the ſtatute of the 3 Kd. 1. e, 28, Vene of the 


'; clerks, mor of any juicer, fhall receive the profentment 
7 eburch, 1 who any plea er debate it in the hing's 
court, without ſpecial Hence of the Ning 3 and that the ling 
furbiddeth, upon pain to loſe the ehureh, and his ſorvice, 

The miſchief before which act was, that pending a ſuit 
for a church in the king's court, the one party or the 
other would preſent the chaplain of the king, or of ſome 
of the judges,” the more to countenance the one party, 
and diſcourage the other : and at that time the miſchief 
was greater, becauſe if the clerk of an uſurper was in- 


ſtituted, the true patron had no remedy, but by a writ. 


of right of —2 2 Inſt. 212. : 
And by the ſtatute of the 13 Ed. 1. ſt. 1. c. 49. it is 
enacted as followeth : The chancellor, ys nts juſtices, nor 
any of the king's counſel, na clerk 27 chancery, nor of the 
exchequer, nor of any juſtice or other officer, nor any of the 
king's houſe, clerk nor lay, ſhall not recerve any church nor 
advowſon of a church, land nor tenement in fee, by gift nor by 
purchaſe, nor to farm, nor by champerty, nor otherwiſe, ſo long 
as the thing is in plea before us or * any of our officers ; 
nor ſhall take no reward thereof. And he that doth contrary to 
this att, either himſelf or by another, or make any bargain, 
ſhall be puniſhed at the king's pleaſure, as well he that pur- 
chaſeth, as he that deth ſell, 
In aſſiſe of darrein preſentment, fix of the jury ought; 
to have the view of the church, to the intent that they 
may put the plaintiff into poſſeſſion if he do recover. 


Watf. c. 26. 

2 ment being given, the effects thereof are, that in 
an aſſiſe of darrein preſentment, he that prevails ſhall re- 
cover the preſentment, and ſix of the jury who had view 
of the church may put the plaintiff into ofleſſion if he doth 
recover, In a quare impedit, he that recovers, recovers 
the advowſon as well as the preſentment. But in both 
writs, by the very judgment abſolutely given there is this 
effect of the judgment, that the incumbent that was in a 
church when the writ was brought, if named in the writ, 
is actually removed ; but if not named in the writ, he 
ſhall neyer be removed, JYatf. c. 28, 


Another 


4t 
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Advowſon, 


Another effect of a judgment given in a quare Impedit 
or darrein preſentment is, that he for whom the judgment 
is given ſhall recover as well his damages, as his preſents 
ment and advowſon, by the aforeſaid ſtatute of the 13 
Ed. 1, ft, 1. c. 5, IWatf, e. 28, „ ere 

And the recoverer ſhall have a writ to the biſhop to 
admit his clerk, Has. c. 28, 

By a conſtitution of archbiſhop Boniface, IF iuben « 
man hath recovered his right of patronage in the king's court, 
the king dath write to the biſhop or to any other who hath power 
to grant inflitution, that he admit the clerk preſented by fuch 
perſon having ſo recovered as aforeſaid; the clerk preſented 
ſhall be frudly admittgd, if the benefice be vacant, and there be 
no other canonical impediment, that the patron be nat injured, 
But if the benefice be not vacant, the prelate may excuſe him- 
felf ta the king or bis juſtices, by anſwering, that becauſe the 

is not vacant, '# cannot therefore fu the hiig's man- 
date. But the patron may, if he * » preſent again the 
perſon who is in poſſeſſion ; that ſa the right of him who bath 


Or to any other who hath power to grant inſlitution] As, 
the dean, or archdeacon, or other ſuch like : who may 
have ſuch power by cuſtom, preſcription, or ſpecial pri- 
vilege. Lind. 217. 


Shall be freely admitted] That is, without making any 
inquiſition of the right of patronage; becauſe it is enough 
that the king by his letters teſtifieth that he hath obtained 
the right of patronage in his court. Lind. 217, 


The king deth write to the biſhop] That is, by writ iſſu- 
ing out of his court, And if the biſhop, upon receipt of 
the writ, doth not admit the clerk ; another writ ſhall 
iſſue, which is called the writ of quare non admiſit. Wat/, 
c. 28. | | 

And it is ſaid, the very judgment in a quare impedit 
is an amotion of the incumbent, though he continue il! 
the poſſeſſion de facto; and if the plaintiff be inſtituted 
upon a writ to the biſhop, the defendant cannot appeal ; 
and if he doth, a 2 lieth: becauſe in this caſe 
a= * acts as the king's miniſter, and not as a judge. 

alk, 294. 

a After Ut, the learning concerning darrein preſentment 
ſeems now to be entirely obſolete, Before the ſtatute of 
the 7 Au, abovementioned, the determination upon a dar- 
tein preſentment was concluſive, as between the pa- 
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his heirs and a ſtranger ! for, till then, the full 
— of the advowſon was in him wha preſented laſt 
and his heirs z unleſs, ſince that preſentation, the clerk 
had been evicted within fix months, or the rightful patron 
had recovered the advowſon in a writ of rig t, which is 
a title ſuperior to all others, But that ſtatute naving 
given a right to any perſon to bring a quare impedit, 
to recover (if his title be good) notwithſtanding the laſt 
preſentation, by whomſaever made; aſſiſes of darrein pre- 
ſentment, now not being in any wiſe concluſive, have 
been totally diſuſed, as indeed they began to be before; a 
quare impedit being a more general, and therefore a more 
uſual action. For the affiſe of darrein preſentment lies 
only where 2 man hath an advowſon by deſcent from his 
anceſtors ; but the writ of quare impedit is equally remedial 
whether a man claims title by deſcent or by purchaſe, 3 
Blackft. B. 3+ Ch. 16. 


Form of the grant of a perpetual advowſon. 
NHIsS indenture made the day 0 in the 


year of the reign of our ſoveretgn lor 
of Great Britain France and Ireland king, defender of the 
faith, and ſo forth, and in the year of our lord Between 
A. B. if ——in the county of-——eſquire, of the one part, 
and C. D. if ————ir the county of gent 

of the other part; Mitneſſetb, that the ſaid A. B. for and in 
conſideration o the ſum of ————of lawful money of Great 
Britain, to him in hand paid at or «4 the ſealing. and deli- 
very heregf, the receipt whereof he the ſaid A. B. doth my 
acknowledge, and himſelf therewith fully — 6 and pai 
and thereof and of every part here doth hereby acquit releaſe 
and for ever diſcharge the ſaid C. D. his heirs executors and 


_ admn/ftrators and every of them by theſe preſents, And. alſo fir 


divers other good cauſes and valuable ci ons him the ſaid 
A. B. thereunto moving, he the ſaid A. B. Hath given and 
granted, and by theſe preſents doth fully free and abſolutely 
give and grant unto the ſaid C. D. his heirs and afſigns for 
ever, All that the *aduowſon of the rectory or parſonage of E. 
in the county of -—— And all t right title intere/! pro- 
periy claim and demand whatſoever of him the ſaid A. H. of in 

to pin advotiſon, and to the dination preſentation and 


free dijpeſition and right of patrmage of the ſaid cure: To 

have and to hold the att advou jon iſe aforeſaid 

bereby given and franted, of Meant mentioned of — b 
N 
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Advowſon. 


berely given and granted, with the appurtenances, unto him 
the ſaid C. D. his heirs and aſſigns, to and for the ſole and 
only proper uſe and — of the ſaid C. D. his heirs and 
aſſigns, for ever, and to and for no other uſe intent or purpoſe 
whatſoever. And the yrs B. hath Kats and by theſe 
preſents doth grant 55 and his — that they will 
warrant to the ſaid C. D. an Ke ft heirs the aforeſaid advowſon 
of the ſaid — and premi 32 aid and every 4 them, 
with the appurtenances, unto him the ſaid C. D. his heirs and 


aſſigns, againſt him the ſaid A. B. his heirs and affigns, and 


againſt all perſons whatſoever claiming or to claim the ſame, or 
any right or title thereunto, 5 from or under him them or any 
F them. And the ſaid A. B. doth hereby for himſelf his heirs 
executors and adminiſtrators, covenant promiſe grant and . oa 
to and with the ſaid C. D. his — executors admini 
ond aſſigns, and io and with every of them by theſe preſents, in 
manner and form follnwing ; that is to ſay, that he the ſaid 
A. B. is at the time of the ſealing and delivery hereof, and 
ww tbe wry 6 * e pre Th = ve right and ou 
patyon of the ſuid church of E. U reeTory aforeſatd ; 
and hath 4 right, full — und A and ab 464 au- 
thirity, to gravit and convey the ſame to the ſaid C. D. 5 
Hels and agu in Manner and th at 4 fry vid + And that it 
Pall avid may be kewwfhl to and for the D. his Heli = 
un from Hime to time, and at all times for ever here 
thenever the 4 Wd bnreb Pall or may, by the death, * 
ten, deprivation, celllon, er e oe er any the fester 
or ny theres}, wr otherwi A ts became warant, 
To prefont ſome other haneft learn — qualified clerh, to 
15 In th faid ebnreh at the 7250 or 405 15 . and 
a all other 45 which to the office e patron of the faid ree- 
97 71 5 belong or oh taing as fhlly and amply as bo 
his heirs or a 1 might or could 1 if theſe 
15 0 12 not been made; * t * ſuit, hindrance, 
ion, 11 1 or dilur dance forever of o 
wh 755 Br br ns or of of any the! con 
# 6 oe tht bs the fold A. 
heir n * hs: be er fort whatſoever having 
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Advowſorr, 


ing, and 4 uring of the ſaid advotuſon the ſaid church to the 


ſaid C. D. his heirs and aſſigns, be it by grant, confirmation, 


er recovery, or in any other manner as by the ſaid C. D. 
his hers and aſſigns, or his or their counſel learned in the law, 


| ſhall be reaſonably deviſed, adviſed or required : All which 
further and other aſſurance and aſſurances, 7 to be made the 
ſaid premiſſes, ſhall be and enure, and ſhall b 


e adjudged deemed 
and taken to be and enure, and are hereby declared to be and 
enure, to the ſole only and proper uſe of the ſaid C. D. his 
heirs and aſſigns for ever, and to and for no other uſe intent or 
purpoſe whatſoever. In witneſs whereof the parties aboveſaid 
to * preſents have interchangeably ſet their hands and ſeals, 
the day and year fir/t above written, 


Grant of a next avoidance. 


HIS indenture made the=day e in the year of 
 þ aur lor — Betten A. B. of =—in the county 
of gentleman, of the one part; and C. D. of — iin the 
any of = gentleman, of the other part; Witneſſeth, thut 
the ſaid A. B. for divers good eauſer and conſiderationt him the 
faid A. B. thereuiits novings hath given and 8 ated and doth 
by theſe preſents give and grant unte the fa C. D. bit execu= 
tors ndmin{rators and gt, the fi, and next donation omt-= 
mation profentation and fee peel of the rortory or pon. 
Age of the chnveh of N, in the connty of Vi And that it ſhall 
and may be lawfht to and for the aid ©. D. bit exeentopt ads 
Minifirators and firm, whenſoever, . e and by what - 
Joever meant, by death refienation privation ceſſlan permutation 
Ls (4 any ether ways or means whatſoever the aforeſaid church 
of FE. — Hill er next happen to be void, te prejent any one 

ing hone/t and learned man thereunto i and to do all other 
things which belong to the Ace and duty of a patron j and to ds, 
for the fulfilling of fuch firfl and next vacation or avaidance 
ohly, as fully and amply; an be the faid A. H. in that bebal 
Might ds if theſe preſents Dad not Made. And the faid 
A. H. 44th hereby fir himſeh Dit heit treu minis 
% td a; rovehnart 500 tui g unt te au t the 
fi . F. Mi ren, HW nun n,; that Þs 
the fai A. H. bath * puer Hd fan anbrsty te give 
0 nu Hifpaſ® of tie Wert peſtututign of Wenn 

1% eben; lu, elne of K 14 the fi &. D. hi ref utert 
cinen and affigns # aforeſaid, Aud further that be 
the ſaid A. B bis beirs er ajfigns hall aud will from time ts 
ime and at all times hereafter, ut the reaſouable requeht aud 2/05 
aud charges of bim the fatd C. D. bis executers adminiſtra! a 

£ an 
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end afigns make do and execute, or cauſe to be made done and 
executed, ſuch further and other reaſonable att and acts, thing 
and things, conveyance and aſſurance in the law 'whatſcever, 
for the further better and more abſolute giving and granting of 
the ſaid next preſentation of in and to the aforeſaid rectory and 
church of E. unto him the ſaid C. D. his executors adminiſtra. 
tors and affigns, as by him the ſaid C. D. his executors admi- 
vi 5, or his or their counſel learned in the law, 

ly deviſed or adviſed and required. In witneſs 
parties to 75 0 he wee have hereunto interchange. 
fet their hands and ſeals the day and year fin abovewrit- 


Agnus dei. See Poperp. 
Alienation of glebe lands. See Glebe latids. 
Alimony. See Parriage. 

Alms c eſt, See Thur 0. 


Altarage. 


LTARAGE comprehends not only the offerin 

made upon the altar; but alſo all the profit whic 
accrues to the prieſt by reaſon of the altar, ebventis altar. 
God. Repertor, Canon, 439. | 

Out of theſe, the religious 72 a portion to the 
vicar z and ſometimes the whole alt 
him by the endowment. %. fatred. 51: 

Since the reformation, divers dilputes have ariſen, 
what dues Were eomprehended under the title of 4/ter4 
Hum; which were thus determined in a trial in the exche- 
Auer, ½ 31 As, vis: Upon hearing of the matter, 
between Ralph Turner; vicar of Weſt Haddon, and £4: 
ward Andrews ; it is ordered, that the (aid viear fhell 
have by reaſon of the words altaraginm ewm manſs compe- 
tent! contained in the compoſition of the profits afligned 
for the vicar's maintenance, all ſuch things as he ought 
to have by theſe words according to the definition thereof 
made by the reverend father in God John biſhop of Lon- 
don, upon conference with the civilians David Hewes 
judge of the admiralty, Bartholomew Clerk dean of the 
arches, John Gibſon, Henry Joanſe, Lawrence Hewes, 
and Edward Stanhope, all doors of the civil law ; that 

is 


arage was allotted ts i 
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Altarage. 


is to ſay, by altaragium, tithes of wool, lambs, colts, 
calves, AF poſing chickens, butter, cheeſe, hemp, 
flax, honey, fruits, herbs, and ſuch other ſmall tithes, 
with offerings that ſhall be due within the pariſh of Weſt 
Haddon. And the like was for Norton in Northampton- 
ſhire, in the ſame court within two or tliree years 1 
upon hearing, ordered in like manner. Nen. Par. Unt. 
Glo, God. 0 | 

Yet it hams 6s be certain, that the religious when they 
allotted the altarage in part or in whole to the vicar or 
capellane, did mean only the cuſtomary and voluntary 
offerings at the altar, for ſome divine office or ſervice of 
the prieſt, and not any ſhare of the ee tithes, whe- 
ther prædlal or mixt. AN. Pur. Ant. Goff. 

And in the caſe of Franthn and the maſter and brethren 
of St. Creſt, Ti 1941 4 it was decteed, that where eltara- 


rium is mentioned in old endowments, and ſupported by 


uſage, it will extend to ſmall tithes, but not otherwiſe, 


NI. 99. 
It is moſt probable, that the greateſt annual revenue 


by #ltars, If not b — in any one chureh within 
this realm, was in that of t. Paul, ondon, For when 
the chantrles Were granted to king Hen, 8, whereof there 
were 47 belonging to St, Paul's, there were in the ſame 
chureh at that time no leſs than 14 ſeveral altars, And 
although they were but ehantry prieſts that officiated at 
them, and had their annual ſallaries on that account, 
diſtinct from altarages in the proper ſenſe of oblations ; 
yet in regard theſe annual profits accrugd by their ſervice 
at the altar, they may not linproperly be termed poiſon 
4/taragesz theug not lation altaragen Cod, td. l. 


Anabaptiſts, See Diffenters. 


Anabata. 


NABATA, is a cope, or ſacerdotal veſtment, to 
cover the back and ders af the prieſt. Xen. 
ar, Ant, Gloſl. V. Anabata, 


= A pc 
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Annals, 


A NNALS, were maſſes ſaid in the romiſh church, 
A for the ſpace of a year, or for any other time, either 
the ſoul of a perſon deceaſed, or for the benefit of 4 


perſon living, or for both. f. Parerg. 190. 


Anniverſaries, Wi 


lary. 

X NNIVERRARIES, were offices celebrated, not on- * 

ly once at the end of the year, as oblts were z but — 

were to be performed every day throughout the year, for Wil 
the ſoul of the deceaſed, AY; Parerg. 190. 


Anſwer, 


taken by both the litigants, the next thing which 


| Am eanteſtation of fult, and the cath of ealumny 
laws in courſe of practice, if a ſuit proceeds, is the 


Nui ma 


demanding and giving in of perſonal anſwers. Which hem hi 
are made in writing to the ſeveral articles or poſitions of i 4. 1 
a libel, or to an ather judicial matter exhibited in court, Wor is, 


And theſe anſwers ought to be made, in very clear and 


certain terms ; and upon the oath alſo of the perſon that 


he jud 
whe 


_ exhibits them, unleſs it be in a criminal cauſe, wherein n the 


no one is bound to accuſe himſelf. 

For perſonal anſwers are therefore provided in law, 
that by the help of them, the adverſe party may be fe- 
lieved in the matter of proof. And if theſe anſwers are 
not clear, full, and certain; they are deemed and taken 
in law as not given at all: and upon a motion made, 
the judge ought, by an interlocution, to enjoin new an- 
ſwers : it being the ſame thing to give no anſwer at all 
as to give a general and inſufficient anſwer, derate « 
he cit; 
Vol 


FRIES; HO Ct IAN og Ea Wt, ore 


| Anſwer. 49 
A perfotial anſwer therefore ought to have theſe three 


nualities in it; Firſt, it ought to be pertinent to the mat- 
be in hand, Secondly, it yn to be abſolute and un- 


W ditional. And, thirdly; it ought to be clear and cer- 
| ain. Ayl. Parerg. 65. 


1 3 4. — & 4 


Antiphonar. 


HE antiphonar, antiphonarium, from avri contre, and 
ce fanny, is that book which containeth the invi- 
atories, reſponſories, verſes, collects, and whatever is 
ad or ſung in the qulre, called the ſeven hours, or bre- 
Vlary. Lind. 251; 


Apparitoꝛ. 


a PPARITORS ( called from that prineipal whe. 
branch in their office, which eonfiſterh in fum⸗ 
Honig perſons ke _—_— are officers appointed tg exe- 
Wis | N ers and deerees of the court. Af 
enen: 1 
8. N. theſs are ehofen by the eeeleſlaſtleal judges How appoinioh 
eſpetively ; who may ſuſpend them far miſbehayiour 
dut may not remove them at diſcretion, as they moſt of 
hem hold their office by patent, 

3. The proper buſineſs and employment of an appari- His «ffice and 
or is, to attend in court, to receive ſuch commands as 4 
be Judge ſhall pleaſe to iſſue forth ; to convene and cite 
he deſendants into court; to admoniſh or cite the parties 
n the production of witneſſes and the like; and to make 
i = return of the proceſs by him executed. Ai. Parerg. 
More particularly, his conduct is regulated by the fol- 
owing canons and conſtitutions : 

. (1. Otho. We do ordain, that ſrom henceforth letters 
itatory, in cauſes eccleſiaſtical ſhall not be ſent by thoſe 
ho obtain them, nor by their meſſengers ; but the judge 
all ſend them by his own faithful meſſenger, at the mo- 
erate expence of the perſon ſuing them out; or at leaſt 
he citation ſhall be directed to the dean of the deanry 
Vol. I. E where 


\ 


Apparitoz, 


where the party to be cited dwelleth, who at the judge“ 
commandment ſhall faithfully execute the ſame by him. 
ſelf or his certain and truſty meſſenger. Ihen, 63, 3 


T the dean of the deanyy) That la, the rural dean, who . tide © 
had then ſome office and juriſliftion, _ Fir 

(2. — We being deſirous to \pply a remedy ſhop « 
againſt thoſe grievances and exceſſes, which the bead other 
or apparitors of archdeacons and deans veeafion to our titors 
er do r- that when in order to execute their they | 
mandates or to do other things mereffary, they come 1 years 
the houſes of reftors vicars or curates, or of other pries BA All w 
elerks vt religions; they mall demand nothing of them by thieit | 
Way of 179 ratio of other duty hut & dee with tenee 
thanks What (hall be (et beftre theſn they mall Ve con. exec 
tent therewith: Af — (hall fot esreute thelt preteen toric 
by meſiengers r TWh-headles, but in their ow perth, * 
And they Thall gat pals ſentenee of encgmmunſestian g 4 th 
edi themſelves Bar — Are (eh tentenees Pally! eit 
by others, without | Well mandates Fram Fete prineipali Nm. 


dre 1 


14 if ny hall pretums ic da atherwile, ſuen (eaten her 8 
all nat hind, Ang the beadles ar apparitars who ſhall WS limits 
act contrary ta this conſtitution, and mall be found hur- WS any © 


denſome or injurious to the my of their maſters, (hall WS be bit 
be ſeverely puniſhed, and be obliged to render double char 
thoſe they have aggrieved, Lind, 221, inter 


Or of other priefts] As, chantry ue or other who cutio! 


N aritc 
performed obits or anniverſaries, . * 


3. * We do ordain, that every one of our — — 
ſuffragans ſhall have one riding apparitor only, for h. x 44 Ju 
dioceſe; and that the archdeacons of the ſeveral places Wi eccle! 
within our province ſhall have one apparitor for even d 
deanry, not riding but on foot; And they ſhall not ft barite 
with the rectors or vicars of churches at their charge ru 8 


more than one night and day in every quarter of a yea, 
unleſs they be ſpecially invited by them: And they ſhall Bi * 


not make any collections of money at the general chap- WW Fa 
ters; nor of wool, lambs, or other things at any other do an 
time; but they may accept with thanks what ſhall be fun 
freely given to them, And if more ſhall be deputed than when 


upon 
law 
mitte 
lite 
of tri 


is above expreſſed, or any of them ſhall be found teme- 
rariouſly to act contrary to the premiſſes; they who de- 
puted them ſhall be ſuſpended from their office and be- 
nefice, until they ſhall remove ſuch perſon ſo deputed, 
and they who thall be ſo deputed ſhall be for ever ipſo 
facto ſuſpended from the office of apparitors. Lind. 
225. 


I (4+) Can 


r 4. + Md: 


— 


| Apparito?, - 


(4: Can, 1 Foraſmuch as we are deſtrous to re- 
dre \ 


| ch abuſes and aggrievances, as are ſaid to grow by 

ſumners or apparitors We think it meet that the multl. 

W tude of apparitors. be (as much as 1s poſſible) abridged or 

Ss refrained : wherefore we decree and ordain, that no bl. 

n ſhop or arehdenceon, of other their vicars or officials, ot 
adley 


other inferior ordinaries, (hall depute or have more up u- 
ther 


to out ritors to ſerve in their zuriſdictions reſpectively, than e 

te thei: they vor their predeceſſors were accuſtomed to have thirty 
ome ty years before the ene theſe bur preſent conſtitutions; 
prieſt All whith apparitors [hal r- ves falthfully esecute 
dem by theit 6Mees j neither (hall they unter any cbſour or pre⸗ 
8 with tener Whatfhever eaves or fuffer their Maniclates ts be 
& Ei E&bEtited N Wy meſtengets r fubſcſtutes; unſeſt upon 
recep ode $864 taulſt c be ih new aich approved by the 
wh il of the place; Mareever they hall nat take Wp= 
dan 6 bh 4h the office of Promerers BE (RABFMBFS for the cauft: 
ase either (hall they exact more res, Than, ae in theſk gut 


* pals: 
ehe, 
a thal| 
d bur- 
„ ſhall 


able to 


ber of the apparitars deputed thall exceed the affigned 
limitation, ar any of the (aid apparitars thall affend in 
any of the premilles ; the perſons deputing them, if the 

be biſhops, ſhall upon admonition of their ſuperiar dif- 
charge the perſons N the number fo limited ; if 
inferior ordinaries, they ſhall be ſuſpended from the exe- 
cution of their office, until they have diſmiſſed the ap- 


eanftitutians farmerly preferibed; And wh the ah 


Ir who paritors by them ſo deputed ; and the parties themſelves 
1 ſo deputed, ſhall for ever be removed from the office of 
E apparitors, and if _ ſo removed they deſiſt not from 
» Sap the exerciſe of their ſaid offices, let them be puniſhed by 
places eccleſiaſtical cenſures as perl; Provi 
every | perſons contumacious, Provi- 
* ded, that if upon experience the number of the ſaid ap- 
rs. paritors be too great in any dioceſe, in the judgment of 
1 the archbiſhop for the time being ; they ſhall by him be 
9 al ſo abridged, as he ſhall think meet and convenient, 
chap- Faithfully execute their offices) If a monition be awarded 
' other to an apparitor, to ſummon a man, and he upon the re- 
all be turn of the monition avers that he had ſummoned him, 
| than when in truth he had not, and the defendant be there- 
teme- upon excommunicated ; an action on the caſe at common 
10 de- law will lie againſt the apparitor for the falſehood com- 
id be- mitted by him in his office, beſides the puniſhment in- 
2uted, Wy flifted on him by the eccleſiaſtical court for ſuch breach 
* ipfo of truſt, Ayl. Parerg. 70. 2 Bulſt. 264. 


indi. 
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Can. 
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Appartto?, 


[Which kihd of punſthment of the apparitsr for mil. 
behaviour, is much more regular than that Which was 
inflicted by the famous Bogo de Clare (mentioned elſe⸗ 
where in. this book, wider the title Wuealith) Whioſy 
ſervants, when the apparitor went to @ eſtatlon up. 
en him in parliament me, compelled the appariter te vii 
both the eltation and the wan. Ahh Par. 96, 71.) 


„% F prometers er informers the court] H, . 
c, e Milt K 755 the caſe, for that 
the defendant being an apparitar under the biſhop vi 
Exeter, malicloufly, and without colour or cauſe of ſu- 
ſpicion of incontinency, of his own proper malice, pro. 
cured the plaintiff ex officio, upon pretence of fame of 
incontinency with one Edith (whereas there was no ſuch 
fame nor juſt cauſe of ſuſpicion), to be cited to the 
conſiſtory court, and there to be at great charges and 
vexation until he was cleared by ſentence ; which was 
fo his great diſcredit and cauſe of great expences and 
loſles ; 2 which the action is brought. Upon not guilty 
pleaded, and found for the plaintiff, it was moved in 
arreſt of judgment, that in this caſe an action lieth not; 
for he did nothing but as an informer, and by virtue of 
his office. But all the court held, foraſmuch as it is al- 
ledged that he did maliciouſly and without eolour of ſu- 
ſpicion cauſe him to be cited, upon. pretence of fame 
where there was no offence committed, and it. is aver- 
red that there was not any ſuch fame, and he is found 
guilty thereof, therefore the action well lieth. Co. Car. 
291, 

Neither fhall they exact more fees, than are in theſe our cen- 


fitutions fermerly preſcribed] That is, in Can. 135. which 


is ſpecified under the title Fes. 
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Appeal. 


land, before the reign of king Stephen z when the 


Orign of appeal 1. x HERE were no appeals to the pope out of Eng- 


were introduced by Henry de Blois, biſhop of Wincheſ- 


ter, the pope's legate, Not but attempts had been made 


before that kime, to carry appeals to Rome, which were 
vigorouſly withitbed by the nation; as appears by the 


evinplaint of the pope it the reign of Henry the firit, m_ 
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Appeal. $3 


the king would ſuffer no appeals ts be made ts im; and 
before that; In the reſgu of William Rufus, the biſhops 
and barons told Anſelm (who was attempting it) that 
it Was a thing unheard of for any one ts go te Nome 
that is, by Way of appeal) without the king's leaves 
A though this point was yielded in the reign of kin 
ftephen, yet his ſuceeſfar Heney the ſecond reſumed an 
maintained it, as appears by the conſtitutions of Claren= 
don, which provide for the courſe of appeals within the 
realm, fa as that further praceſs be nat made, without 
the king's aſſent, And afterwards, in the — of 
Northampton, the conſtitutions of Clarendon were re- 
newed ; and in the reigns. of Richard the firſt and king 
John, we find new complaints of the little regard paid to 
thoſe appeals; for which alſo divers perſons were impri- 
ſoned in the reigns of Edward the firſt, Edward the ſe- 
cond, and Edward the third. Gib/. 83. 4 Inf. 341. 
Nevertheleſs, appeals to Rome itil] obtained, until the 
reign of king Henry the eighth, when they were finally 
aboliſhed by the ſtatutes of the 24 H. 8. c. 12. and 25 
H. 8. c. 19. (here following). 

2. By the 24 H. 8. c. 12. All cauſes teſtamentary, cauſes Appealsto R 
of matrimony, and divorces, rights of tithes, oblations, and * 
ebventions ſhall be finally determined within the king's juriſ- 
dittion and authority, and not elſewhere ; any foreign appeals 
ta the ſee of Rome, or to any other foreign courts or poten- 
tntes, to the det or impediment thereof in any wiſe notwith- 
Manding. And if any perſon fhall procure from the ſee of 
Rome or any other foreign court any appeal in any the cauſes 
aforeſaid, or execute any proceſi concerning the ſame, he ſhall 
incur a premunire. 1, 2, 4. 

And by the 25 H. 8. c. 19. No manner of appeals ſhall 
be had out of this realm ts the biſhop or ſee of Rome, in any 
cauſes or matters whatſoever ; but all manner of appeals, of 
what nature or condition ſoever they be, ſhall be made and 
had after ſuch form and conditiii, as is limited for appeals in 
cauſes of matrimony, tithes, oblations, and obventions by a /ta- 
tute made ſince the beginning if this parliament. And if ony 
perſon ſhall ſue any appeal to the biſhop of = of Rome, or pro- 
cure or execute any proce from thence 5 he, his aiders, cots 
fellort and abettors, ſhall fneny n premunire. J. 3, f. 

bi And appeals within this realm ſhall e in this form, Aptegbe ts the 
ana nt other] firſts from the archdrneon Hit gel ul, 1 oe hong 
1 & eu be there begun, t4 the bb. 24 H. . wikis (hs 
; « ti 8 tea un 


* 1 


Appeal. 

If it bo commenced before the biſhop or bis j then 
from the biſbop or bis commiſſary, within fifteen days next 
enſuing the judgment or ſentence given, to the 5 1 and 
there to be definitively and finally ordered decreed a adjudged, 
without any other appeal whatſoever, ſ. 6. h 

If the matter for any the cauſes afareſaid, be commenced be. 
fare the archdeacon of any archbiſhop, or his commiſſary ; then 
the party grieved may take his appeal, within 15 days next 


| after judgment or ſentence given, to the court of the arches, or 


audience of the ſame archbiſhop ; and from the ſaid court of the 
arches, or audience, within fifteen days then next enſui 77 after 
Judgment or ſentence there given, to the archbiſhop of the ſame 
Hemi, there to be finally determined without any other ap- 
cal. ſ. 7. 

, If the . be commenced for any the cauſes 147 
before the archbiſhop, then the ſame ſhall be before him defi- 
mtively determined, without any other appeal, provocation, or 
any other foreign proceſs out of this realm to be ſued to the let 
or derogation of the ſaid judgment ſentence or decree, other- 
wiſe than is by this att limited; ſaving always the prerogative 
of the archbiſhop and church of Canterbury, in all the foreſaid 
cauſes of appeals, to him and his ſucceſſors, to be ſued within 
this realm, in ſuch and like wiſe as they have been accuſtomed 
and uſed to have heretofore. 1. 8. 


Appeals within this realm ſhall be in this form] Which 
is to be done by demanding letters miſſive, called apgſfoli, 
from the judge @ quo, to the judge ad quem. Gil. 1035. 


From the archdeacon, or his official, to the biſhop] And not 
per ſaltum to the archbiſhop : and this is agreeable to the 
rule of the ancient canon law. Grb/c 10 16, 

In the eaſe of Robinſon and Godſalve, M. 8 . It was 
reſolved by the court, that where an archdeacon has a 
peruliar juriſdiction he is totally exempt from the powet 
of the biſhop, and the biſhop cannot enter there and hold 
court, And in ſuch eaſe if the party who lives in the 

euliar be ſued in the biſhop's court, a prohibition ſhall 

granted, for the ſtatute intends that no ſult ſhall be 
per faltnm, But if the archdeacon has not a peculiar 
then the biſhop and he have concurrent Jurifdiftion, an 
the party may eommenee hls ſult elther in the archdeacon's 
court or the biſhop's z and if he commence in the biſhop's 
court, no prohibition ſhall be granted for If it hou, 
it would confine the biſhop's court to determine nothing 
but appeals, and render it incapable of having any eauſcs 
origi nally commenced there. L. Na. 124; N 
ven 
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Appeal. 


Prom the bifbap) This te be extended ta all who have 
epiſcopal fr OA s in the caſe of Jabhen and 
4 M J. where the dean of Saliſbury, in one of 
his peculiars, made letters of requeſt to the dean of the 
arches ; it was objeted, in order to obtain a prohibition,, 
that this was per /altum, and that he ought to have made 
requeſt to the biſhop of Saliſbury his immediate ordinary: 
But the plea was not allowed, becauſe this was not (as 
in the caſe of an archidiaconal peculiar) ſubject to the 
juridiction of the ordinary, but immediately to the arch- 
biſhop. Gibſ, 1035, Skin. 589. 


From the 1 or his commiſſary, to the archbiſhop] And 
not from the biſhop's official or commiſlary, to the biſhop 
himſelf; for the reaſon given in the canon law, i 
leſt (having both but one auditory) the appeal ſhould 
ſeem to be made from the ſame perſon to the ſame perſon. 
Gb. 1036. 


But by the 25 H. 8. c. 19. For lack of juſtice in the 
archbiſhops courts, the party may appeal to the king in chancery 
and upon every ſuch appeal, a commiſſion ſhall be direfled un- 
der the great ſeal to ſuch perſons as ſhall be named by the king, 
like as in caſe of appeal from the admiral's court, to hear and 
determine ſuch = whoſe ſentence hall be definitive: and 
no further appeals to be had from the ſaid pry — l. 4. 


For lack of juſtice in the archbiſhops courts] Such appeal 
lies not from a local viſitor z nor in any cauſe of a temporal 
nature; nor did it lie from the high — court when 
in being, becauſe they themſelves were the king's dele- 

ates, as acting by immediate commiſſion from him, and 
there was no remedy againſt their ſentences but a new 
commiſſion to others grantable in virtue of the royal pre= 
rogative and Independent from this ſtatute, u. e. 6, 


The party grieved may appeal ts the bing in chancery] And 
no eommitlion of delegates, in any cate of weight, ſhall 
be awarded, but upon petition preferred to the lord chan- 
cellor, who will name the eommiſfioners himfelf, to the 
end they may be perſons of convenient quality, having 
regard to the welght of the cauſe, and dignity of the 
court from which the appeal is, Macau Tatts 294: 

And ſometimes for a ſupply of juſtice, on petition to 
the king, a ſpecial commiſſion of delegacy ifſueth, to be- 
gin the ſuit, and proceed originally in the cauſe; as 
where the archbiſhop himſelf is intereſted, or the like, 
i Unghten's Ordo Julien, 437. 

E 4 A 
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cording to the rules of the civil an 
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A cemmiſſion ſhall be directed under the great ſeal, to fuch 
perſons as ſhall be named by the king] Theſe commiſſioners 
are uſually ſome of the lords ſpiritual and temporal or 
both, and commonly one or more of the twelve judges, 
and one or more doctors of the civil law. Floy. 20. 

And they are commonly called delegates (according to 
the language of the civil and canon law), on account of 
the ſpecial commiſſion or delegation they receive from the 
king, for the hearing and determining every particular 
cauſe, Agreeably t:, any their proceedings are ac- 

4 eccleſiaſtical laws ; 
and on that account it hath been particularly adjudged, 
that a ſuit there doth not abate by the death of the par- 
ties : this being the courſe in the eccleſiaſtical courts, 
Alſo prohibitions go to them, as to an eccleſiaſtical court. 
But in the caſe of Stephenſon and Wood, H. 10 Ja. the 
better opinion of the court was, that they could not grant 
letters of adminiſtration, Gi. 1037. 


Wheſe e ſhall be definitive] In the caſe of Saul and 
Wilſen, M. 1689, By the lords commiſſioners : There 


lies no appeal from a ſentence in a court of delegates ; 
for they cannot have any original juriſdition, becauſe it 
is a matter grounded upon an act of parliament, and the 
act gives them none. © ern 118, | 

ut on a petition to the king in council, a commiſſion 
of review may be granted under the great fea], appointing 
ew Judges, of adding more to tdw former Ines to re. 
viſe, review, and rehear the cauſe. 1 Oe A. 

And hereupen lord Coke obſerveth, that albeit thefe 
ſtatutes do upon certain appeals make the ſentence defini- 
tive as to any appeal, and that no further appeal ſhould 
be had yet the king, after ſheh @ definitive ſentence, as 
ſupreme head, may grant a commiſſion of review, for two 
cauſes; 1, For that it is not reſtrained by the ſtatute. 
2, For that aſter a definitive ſentence, the pope as ſupreme 
head by the canon law vuſed to grant a commiſſion ach 
revidendum z and ich alithority os the pope had, elaim- 
ing as fupreme head, doth of right belong to the crown, 
ad is annexed thereunto by the Natutes of the 26 1A. . 
& 4 And 1 Elie e. 1, And i it Was refolved in the 
king's bench, F: 10 Flat where the eaſe was, that ſen⸗ 
tare being given in an eeelefialtical etuſe in the ebuntty; 
the party grieved appealed according to the act of the #4 
FM. N. to the archbiſhop, before whom the ift (entence was 
Arne Wheiewpon, according io the ſatute of the 


IJ il, 
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25 H. 8. he appealed to the ma, ge before whom both 
the former ſentences were repealed and made void by de- 
finitive ſentence. And thereupon the queen, as ſupreme 
head, granted a commiſſion of review, ad revidendum the 
ſentence of the delegates, And upon this matter, a pro- 
hibition was prayed in the king's bench, pretending that, 
the commiſſion of review was againſt law, for that the 
ſentence before the delegates was definitive by the ſtatute 
of the 25 H. 8. But upon mature deliberation and de- 
bate, the prohibition was denied ; for that the commiſhon 
for the cauſes. aboveſaid was reſolved to be lawfully 
granted. In this caſe Coke ſays, he being then the 
queen's attorney, was of counſel to maintain the queen's 

wer. And precedents were cited in this court, in 
Michelet's caſe, 29 Fliz. and in Goodman's caſe, and in 
Huet's caſe, in the ſame year. 4 nfl. 341. 

But a commiſſion of review is matter of diſcretion, and 
not of right: and if it be a hard caſe, the chancellor will 
gdviſe the crown not to grant it, 2 P. Fill, 299. 

In the commiſſion of review, there is ſometimes a 
clauſe, to admit other allegations, and new matter, and 
to take proofs thereupon as well on the one part as on 
the other, 1 Ought, 437. | 

4+ By the aforeſaid ſtatute of the 24 H. 8. c, 12, * Areal te the 
Matter, for any the cauſes ſpecified in the (aid ſtatute, fe 41 
COME in content αν of the foreſai conrtts, whith Pall tonch is party, 
the bing 3 the party grieved may upp from ary of the cones 
Fam, te the Ppivitnal profater, and ethert abbott ard 
friert of the upper hene, affembled and convecate by the hing's 
Writ in the conviration beings # next enſhing z fo that frcb 
appeal be within fifteen days after fontence given t and the fame 
to be there finally determined, ( 9, 

J, Hy the atute of the 25 i, V. e. 19, Appeals "ou Appeal: from 
Places exempt, which by reaſon of grants or liberties were 2 


* 
ye to the pepe, ſhall now be to the bing in chancorys and 
| be definitively determined by authority of the king's com 
igen e fo that no arehbifhap or iſhiep Pall intermit or medate 
wu ſireh appeals, otherwiſe than they might have done before. 
i Vi 

6. The manner of obtaining a commiltion of delegates Manyce of 6k 
is tus: The proctor of the appellant draws & prtibion bs tgag 4 coc 
the lord choneellor of lurd keepers fetting Forth the eavi(hy — han: 
Wd What his client iilted on and what the judge de- 
reed z and that therewpen his client thinking Himſelf 
Sggrieved, hath appealed from the faid deeres t9 the king's 
Wmajelly in his high court of chaneery Wann fi 
(hem 


$8 


to be 


yequired, deture 
the 


Sufpenfion of the 


fenience during 
the appeal, 


bins; 
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client humbly requeſteth of the lord chancellor, that a 
commiſſion at 1 yr be made out and iſſued under the 
great ſeal, di to certain judges delegate to be named 
at his pleaſure, to hear and determine the cauſe aforeſaid, 
Whereupon the lord chancellor ſets down the names of 
ſuch perſons as he thinks proper: and afterwards a com- 
miſſion is drawn and executed in due form, by virtue 
whereof the commiſſioners proceed to hear and determine 

7. Can, 98. Foraſmuch as they who break the laws, can- 
not in reaſon claim any benefit or protection by the ſame 
we decree and appoint, that after any judge eccleſiaſtic 
hath proceeded judicially againſt obſtinate and factious 
perſons, and contemners of ceremonies, for not obſerving 
the rights and orders of the church of England, or for 
eontempt of publick prayer j no judge ad quem, ſhall ad- 
mit or allow any his or their appeals, unlef he havin 
firſt ſeen the original appeal, the party appellant do firs 
perſonally promiſe and avow, that he will faithfully keep 
and obſerve all the rights and ceremonies of the church of 
England, as alſo the preſcript form of common prayer, 
and do likewiſe ſubſcribe to the three articles, concernin 
the king's ws mars the book of common prayer, an 
the thirty nine articles of religion. 

8. By the ſeveral ſtamp acts; every appeal from the 
court of arches, or the prerogative courts, ſhall be upon 
a treble 40 8. ſtamp. 

9. During the appeal, the ſentence given by the infe- 
rior eburt or judge is ſuſpended, 

Thus, if a church be voidable by deprivation, and the 
eccleſiaſtical judge hath actually pronounced a ſentence 
of deprivation againſt the incumbent ; yet if the perſon 
deprived doth make his appeal, the church is not actually 
yeid, ſo long as the appeal dependeth | and if the ſen⸗ 
tenee of deprivation upon the 2 be declared void, 
the clerk is perfect {neumbent as before, Without any new 
inftitution, Wall. 6, 6, 

16: And — the appeal, it is uſual, at the Inſtanee 
ef the appellant, for the ſuperior court to grant an inhi- 
bition'to ſtay the execution of the ſentence in the inferior 
court, until the appeal ſhall be determined, 

Concerning which, by Can, 96. it is ordained, that no 
inhibition ſhall be granted out of any court belonging to 
the archbiſhop, at the inſtance of any party, unleſs it be 
ſubſcribed by an advocate practiſing in the ſaid court, 
And the like courſe ſhall be uſed, in granting forth any 

inhibition 
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inhibition at the inſtance of any party, by the biſhop or 
his chancellor againſt the archdeacon, or any other per- 


ſon exerciſing eccleſiaſtical 1 And if in the 
court or conſiſtory of any biſhop there be no advocate z 

then ſhall the ſubſcription of a proctor practiſing in the 

ſame court, be held ſufficient, 

And by Can. 97+ it is further ordered and decreed, that 
henceforward no inhibition be granted by occaſion of any 
interlocutary decree, or in any cauſe of correction, except 
under the how aforeſaid. And moreover, that before 
the going out of any ſuch inhibition, the appeal it ſelf, 
or & copy thereof (avouched by oath to be jult and true), 
be exhibited to the judge or his lawſul ſurrogate, whereby 
he may be lawfully informed, both of the quality of the 
crime, and of the cauſe of the grievance, before the 

ranting forth of the ſaid inhibition, And uy appel- 
ant, or his lawful proctor, ſhall before the obtaining of 
any ſuch inhibition, ſhew and exhibit to the Judge or his 
ſurrogate in writing, a true copy of thoſe acts wherewith 
he complaineth himſelf to be aggrieved, and from which 
he appealeth ; or ſhall take a corporal oath, that he hath 
performed his diligence and true endeavour for the ob- 
taining of the ſame, and could not obtain it at the hands 
of the regiſter in the country, or his deputy, tendring 
him his fee. And if any Judge or 1 A ſhall either 
ſooner or permit any inhibition to be ſealed, ſo as is 

id, contrary to the rm and limitation above ſpecified z 
let him be ſuſpended from the execution of his office, 
for the ſpace of three months; and if any proctor, or 
other perſon whatſoever by his appointment, ſhall offend 
in any of the premiſſes, either by making or ſending out 
any inhibition, contrary to the tenor of the ſaid premiſe 
ſes 4 let him be removed from the exerciſe of his office, 
for the ſpace of a whole year, without hope of reſeaſe or 
reſtoring, 


Appraifement, See Ulle. 
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I. Original of the appropriation of churches, 
II. Endowment of vicarages upon appropri- 
ation. 
III. Augmentation of vicarages. 
IV. Vicarages how diſſolved, 


I. Original of the appropriation of churches, 


No the firſt ſix or ſeven centuries, the parochia was 
the dioceſe or epiſcopal diſtrict, whereit the biſhop 
and his clergy lived together at the cathedral church; and 
whatever wete the tithes and oblations of the faithful, 
they were all brought ints « common fund, from wheiee 
a continual ſupply was had, for ſupport of the biſhop and 
his college of preſbyters ald deacons, and for the repair 
und ornaments of the church, and For other ſultable works 
of piety and charity; Bo that before the diſtribution 6f 
England inte pariſhes (as the is now uſed) all tithes 
efferings and ceeleliattical profits whatfos ver did entire! 
belong is the biſhop and his da far pious A 
by their original nature eauld net be in the hands of my 
layman, or be emplayed ie any feeular pi poſe, This 
community and callegiate life of the biſhap and his 
elergy, appears to have been the practice of our Britiſh, 
and was again appointed for the model of our Saxon 
churches, 

While the biſhops thus lived amongſt their clergy, 
reſiding with them, in their proper ſeats or cathedral 
churches ; the ſtated ſervices, or publick offices of reli- 
gion, were performed only in thoſe ſingle choirs; ta 
which the people of each whale dioceſe reſorted, eſpecially 
at the more ſolemn times and ſeaſons of devotion. But 
to ſupply the inconveniences of diſtant and difficult acceſs, 
the biſhop ſent out ſome preſbyters into the remoter parts, 
to be itinerant preachers, or occaſional diſpenſers of the 
word and ſacraments, Moſt of theſe miſſionaries returned 
from their holy circuit to the center of unity the epiſ- 
copal college, and had th:re only their fixed abode ; giv- 

ing 
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ing the biſhop a due account of their labours and ſuc- 
ceſſes in their reſpecti ve progreſs. Yet ſome few of the 
travelling clergy, where „ a place more populous, 
and a people zeulous, built there a plain and humble con- 
veniency for divine worſhip ; and * the biſhop to 
conſectute It for an oratory or chapel at large, not yet for 
a pariſh church, or any particular regation, to be 
confined within certain bounds and limits, And white 
the neceſſities of the country were thus upon occaſion 
ſupplied, it did not alter the ſtate of the eccleſinſtical pa- 
trimony z which ill remained inveſted in the biſliop for 
— — 4 uſes of religion, as devoted ſolely to God and 
is clergy. 

The igen of a dioceſe into rural pariſhes, and the 
foundation of churches adequate to them, cannot be aſ- 
erlbed to any one act, nor inded to any one ſingle age. 

Several cauſes and perſons did contribute to the riſe 
of parochial churches. Sometimes the itinerant preachers 
found encouragement to ſettle amongſt a liberal people, 
and (by their aſſiſtance) ts raiſe up « church, und a litthe 
adjoining manſe. Sometimes the kings, in their country 
vills and feats of pleaſure or retirement, ordered a plate 
vf worſhip for their court and fetinue, hen Wis the 
efiginal of royal free chapels, Very often the bilkops, 
eommiſerating the ighorance of the country people took 
are for building ehurches, as the only way of planting 
er keeping up chriſtianity amongſt them, But the more 
ordinary and (handing method 6 1 the number 
vf churches depended en the piety of the thanes of great- 
er lards ; who having large fees and territories in the 
country, founded churghes for the ſervice of their fami- 
lies and tenants within their dominion, It was this gave 
a primary title to the patronage of laymen : It was this 
made the bounds of a pariſh commenſurate to the extent 
of a manor : It was this divided the ſeveral portions of 
the ſame church, according to the ſeparate intereſt of the 
ſeyeral lords; And it was this diſtin& property of lords 
and tenants, that by degrees allotted new perochial bounds, 
by the adding of new auxiliary churches, 

This firſt deſignation of pariſh churches did not at all 
break in upon the right of the biſhop, either in reſpect 
of ſpirituals or temporals. For the biſhop had ſtill the 
proper cure of ſouls within his whole dioceſe, and a title 
to all the eccleſiaſtical revenues ; and it was by his autho- 
rity and conſent, that pariſh churches and prieſts were ſo 


ordained, as helps and aſſiſtants given to him. For their 
f number 
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number not only promoted the ſervices of religion, but 
even advanced 4 revenues of the ſee. Yet for fear the 


biſhop's committing ſo many of his charge to ſub- 
ordinate curates might N a ſort of receſs from his right 
and claim to them, he hs moſt folemn reſervations 


ade to him and h N No church, * 
ullt, was to be em 1 publick ſervice, till conſe. 
erated by the biſhop, 4 75 prieſt was to reſide and 
officiate there, but by t 9p's delegation, an there 
rs indeed as man 1 1 1 of right and te- 
of the dioceſe, as were by feudal 


ec 


in paid io the he 
Altem paid to the head of the ſeigniory ot civil dominion, | 


of as the l6rd's 6WH ſeat was the head of the barony, 
+ the lofd's churt; Whither the inferior tenants Were 
mmoneft to abfwer For the ＋ 4 of their tenute; 
the bilk6p's ehait Was always the (eat and heart of the 


bee, ts Which the elergy were eited ts give ace6HAt of = 


their offices and polleffiohs, as in their mother church, 
4 686} inferior WRAHE Was admmitied wth fue 68th 
delity 10 wy Fime fore } Ny. aich prieft had ad. 
« 


miffieh ig his ehureh, with s like ebligatien of abedience 
te his hi 1. As eagh tenant paid fame fart of rent 
untg his lard, for being quieted in his poſleflian z ſo the 


pre yter made a return of ſame part of the parachial pro- 
ts to his biſhop, for the ſecurity of enjoying the re- 
mainder to his own uſe, As no one tenant could deſert 
his holding, or ſubſtitute another in it, without conſent 
and acceptance of the lord; ſo neither could any pariſh 
leſt forſake his charge, or appoint another to ſucceed 
Lim in it, without expreſs leave and authority of the 
biſhop. And as upon the death of a feudatory tenant, 
the cuſtody of the lands came back to the lord, till an, 
able heir ſhould be inſtated in it; ſo likewiſe the cuſtody 
of all vacant benefices did revert to the biſhop, and he re- 
ceived the mean profits of them, till a Fam 4 was con- 
firmed and ſettled in them, And in many other forms 
and cuſtoms of dependency and ſubjection, the parochial 
clergy were as accountable to the biſhop, as the lay te- 
nants were to the prime lord. So that during all this firſt 
conſtitution of pariſhes, there was nothing of tithe or 
glebe or oblations diverted into lay hands, or applied to 
any ſecular purpoſes ; but the abſolute property, and the 
intire diſpoſal of them, did remain in the biſhops and the 
clergy for their own ſupport, and other pious uſes, 
he firſt way of diverting the tithes and tions from 
the immediate uſes of the biſhop and his did ariſe 
from 
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from the confuſion of parochial bounds ; which having no 
other limits ſet to them than thoſe of the poſſeſſions of 
the reſpective founders, this obliged them and thelr re- 
tinue and tehants to pay their duties to that one church: 
but if any new fee were erected within ſuch lordſhip, or 
there were any people within the precin who were in- 
dependent on the patron, they were at liberty to chuſe any 
neighbouring church or any religious houfe, and to pay 
thelr tithes nnd make their offerings; Wherever they re- 
eelved the benefits of religion; 8e the biſhop recedih 
ti this former claim, and his ſubſtituted elergy not ye 
nowing the bound of their reſpective eures; this let in 
un opinlon, that tithes aid oblations wers an arbitrary 
difpolitioh of the donor; Who * ive them as the te- 
ward of religious fervles done to Münz in What places or 
from What perfor ſever He teeeived that ſerves Which 
notſon gave oecuſſan tf the monaierics, t6 grofs all th 
neighbouring people, auc efpecially the Fieher lords an 
patrons, ich themſelves j and £6 OFAW — 4 from their 
U 


ben priefts o eommunicats in their cells ; and (@ ke 
bring their tithes and onefingg with them, Rut yet this 
diſeretionary allotment of tithes and e tha! inſu- 
rigus to particular prieſts and pariſh churches, was na 
violation of the general rights of the national church and 
clergy far tha" tho people ſo choſe their own way of 
diſtribution, they did by no means detain the ſtated dues 
unto themſelves, nor alienate them to any ordinary uſes ; 
they ever looked upon them as conſecrated to the altar, 
and offered them purely for the ſake of God and their 
ouls, 

A ſecond + a to the parochial clergy was, the early 
diviſion of tithes and offerings into ſeveral parts, for the 
ſeveral purpoſes of piety and charity, The benevolence 
of a dioceſe was at firſt intircly at the biſhop's receipt and 
diſpoſal ; but that there might appear to be a juſt appli- 
cation of it, a rule obtained for dividing the fund into 


four parts; one to the fabrick and ornaments of the 


church; another to the officiating prieſt ; a third to the 
poor, and neceſſitous travellers ; and a fourth reſerved to 
the more immediate ſervice of the biſhop and his college. 
But when ſees began to be endowed with lands and other 
firm poſſeſſions; then the biſhops (to encourage the foun- 
dation of churches, and to eſtabliſh a better proviſion for 
the reſiding clergy) did tacitly recede from their quarter 
part, and were afterwards by canons forbidden to demand 
it, if they could live without it. So as the diviſion was 

| now 
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now only into three parts; and every -»y was the fe- 
ceiver and diſtributer as the biſhop had been before, ſtand- 
ing obliged to expend one part on the raiſing ſupporting 
und adorning his church and manſe, another part upon 
entertaining ſtrangers and telieving the poor, and to have 
u third reſerved for his oh ifhmediate occaſions. Yet 
ſill the whole product of tithes and offeriiigs Was the 
bank of each pat th church, and the miniſter was the fols 
tfiiſtes and d . of them Ne to thoſe ſtated 
Files of piety and charity, Wilt this 4ripattite dividen 
ſen oecafioned great diſorders z for the lay patrons did 
from genes infer, that a third part of the revenues of a 
chureh was (ufficient for the ſupply of it, and they un 
dertook to diſpoſe of the two remaining e firl 
* to "ply them to the like plous uſes j but then 
degrees detaining them in their own hands, and even 
at laſt getting them infeoffed in them and their heirs 
eſpociall; within their own demeſns, And this proceed 
ſo far, that in ſome parts the n patrons ſeized upon 
the whole prædlal tithes, and left the altarage or ſmaller 
tithes (which were at firſt voluntary oblations, and there- 
fore reckbned a purt of the — to the portion of the 
ariſh prieſt ; ſetting a precedent of impropriations in la 
ands, even before the religious fell into that 1 
But however, as the lay patrons at firſt took the tithes 
(or ſeldom more than two parts of them) in truſt for the 
church and poor, not in tenure to their own property and 
pleaſure ; and after they were infeoffed in them, they (till 
conſidered them to be charged with the ſame burdens ; 
and while they held them, wid exonerate the clergy from 
thoſe burdens; ſo they would not keep that conditional 
tithe, but by degrees made a conſcience to reſtore every 
p_ either to the pariſh churches, or at leaſt to religious 
ouſes, So that long before the reformation, all manner 
of tithes and oblations were intirely given back to the 
church, and inveſted only in the clergy ſecular or regular, - 
The next injury to parochial churches, came from the 
ſurrendring of the right of patronage to collegiate bodies. 
For the lay patrons remembring, that the clergy living in 
common with their biſhop in his cathedral church, were 
formerly maintained by the tithes and oblations of the 
country; when this practice ceaſed, they thought it a 
ſort of laudable reſtitution, to give the perpetual advow- 
ſon of their churches to that body, or to ſome one parti- 
cular member of it ; whereby thoſe churches became pre- 
bendal ; and the ſupply of them was left to the community, 
2 or 
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br to that ſingle eanon who was to have his prebend of 
kibition from iti All the monaſteries found this me- 
thod to be very good expedietit fot them. Hence: they 
incited their benefactors to confer upon their houſes the 
right of 2 — to country churehes g 4 favour the 
more eaſily obtained, becauſe the lay lords looked upon 
thetaſelyes as guardians only; and were glad ts deveolve 
thelf truſt upon thoſe ſocieties 4 Who, as they thought 
would faithfully — it! And by theſs means, In 
of tWo, above one half of the parochial churches in 
agland game ts be lodged In the power of cathedfals 
nd monaſteries, and were perſonally ſerved by the mem= 
bers of thoſe hodies; Hut this by degrees let In miſchief 
and wſurpation i For tie cathedral canons; finding their 
reſidence in thoſe rural churches to be incodliftent with 
their due attendance in the chapter and choir; began to 
place annual curates to repreſent them in their ſeveral be- 
nefices, to account for the profits of them, and to receive 
a ſmall portion, or ſome pecuniary ſtipend for their ſer- 
vice; . Till; being preſſed by the biſhops, and obliged by 
ſome new conſtitutions, they did at laſt preſent their 
elerk to the full title of the church, reſerving a rent or 
penſion to themſelves ; which tho' at firſt moderate, they 
often advanced to the great oppteſſion of the country 
clergy. The religious did the ſame in monaſteries, and 
had a fairer pretence for ſo doing; for being tied to ſtrie- 
ter rules of their order; and more confined within their 
— they appointed pricfts, who n they called ſecular; 
o take upon them the cure of ſoulsz and to be ſtewards 
of the revenue, or at leaſt penſioners to their ſeveral con- 
vents. And even ſome of the potent lay patrons followed 
this example, binding the clerks in the like annual rents 
and reſervations to them and their heirs: So that within 
4 hundred years after the conqueſt; moſt of the pariſh 
prieſts in England were become tributary to their patrons; 
and paid out ſuch large penſions to them, that they were 
not able to ſubliſt with d-e-ney and credit: This abuſe 

becoming very gric vous, occaſioned divers conſtitutio 

to be made hgaunſt it. But the lay patrons protect 
themſelves by prohibitions and appeals from the ettle- 
ſiaſtical juriſdiction, and ſued their clerks in the temporal 
court for the performance of . ſuch indirect Eovenants! 
Therefore the biſhops did at laſt obtain from king Ed- 
ward the ſ:cond, a full and ſole power to judgt in this 
cauie of penſions, and thereby did ſoon effectually up; 
the 


preſs them as to lay patrotis z arid tho' the dignitanes 
Vol 1; F 


bg: 
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the teligious did longer en) = penſions, yet we 
they often mitigated and reſtrained by th biſhop, having 
en ently complained of and condemned 
Clement the third, And it was indeed the 
eſs arbitrary preſtations, that put 2 monks 
ations, 
For when the monks ſaw, that they could not well 
ſupply their own churches, and could no longer ſet arbi- 
trury ines and penſions upon the poor clergy who ſupplied 
—2 the fell upon the project of retaining the churches 
in their gift, and all the profits, of them in propries uſu, 
totheir own immediate benefit, This art appropriation 
was certainly invented by monaſtick men, for a curb and 
weight upon the ſecular clergy z but in what year it be- 
n oth not certainly appear: for indeed all corruptions 
a ſecret riſe, and are not in hi obſerved, till the 
feandal and the complaints do make ſome noiſe, It is 
faid, that there were ſome appropriations of churches be- 
fore the conqueſt ; but theſe ſeem to have. been only con- 
veyan:es of the churches with their tithes to thoſe religi- 
ous corporations, who had thereby no other right convey- 
ed to them, than what the lay lords had before; which 
was, a right of protection and commendation to the 
church, not a right of converting the profits to their own 
aſe and property. 

But the way of ſtrictly aÞpropriating pariſh churches to 
religious houſes, or giving them in full right to the monks 
abſolute property and uſe, was an engine of oppreflion 
which came in with the Norman conqueſt; when the 
3 prelates being Normans, did trample upon the 

ferior clergy who were generally Engliſh ; increaſed the 
. penſions which the clergy were to pay unto them, or elſe 
withdrew their ſtipends; and yet loaded them with new 
ſervices, and every way oppreſſed them without mercy. 
And to complete the {rvile dependance, an artifice was 
contrived, to obtain indulgence from the pope, that what- 
ever churches they held in advowſon, they ſhould com- 
mit them to be ſerved by clerks, who as to the cure of 
fouls ſhould be reſponſib ble to the biſhop, but as to the 

rofits ſhould be accountable to the abbot or prior and his 
thren. 

And this was indeed effectual appropriation; a badge 
of ſlavery unknown to the Saxon churches, brought over 
* the Norman lords, and imperiouſly — upon the En- 


decree 
reſtraint © 
upon enen the new ſtratagem of impropri 


ſh clergy by the authority of the po And fo this 
— which crept in with William | conqueror, in 
a few 
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« few reigns became the euſtem of the land, and the In- 
fodtion ſpread, until within the ſpace of 4300 years, above 
a third york and thoſe generally the richeſt benefices in 
England, beeame appropriated, 
| And in theſe gures, the manks themſelves did far ſome 
time reſide and officiate by turns, by lot, and even by 
penance, with many ather ways of ſhifting off the duty 
upon one another, Until at length ſuch changes and 
intermifions in the paſtoral care becoming very ſcanda- 
lous, the biſhops. did by degrees reſtrain the monks from 
a perſonal cure of ſouls, and confined them according to 
e within their on cloiſters ; obliging them to retain 
t and able c „ Vicars, or curates (for thoſe titles 
id all mean the ſame office) ; with a competent ſalary paid 
to them, Hut then again they oppreſſed theſe ſtipendiary 


vicars with ſuch ſorry, allowance, and ſuch grievous ſer- 


vice ; that the biſhops at laſt brought them to the preſen- 
tation of perpetual vicars endowed and inſtituted, who 
ſhould have no ather dependance on their convents, than 
the rectors had upon their patrons ; declaring it to be 
diſhoneſt and contrary to canon, that religious men, to 
whom it was granted to convert churches to their proper 
uſes, ſhould perſonally ſerve thoſe churches, and there- 
fore ordaining, that they ſhould appoint perpetual vicars 
to be inſtituted by the biſhop, with a competent mainte- 
nance by the biſhop taxed and aſſigned to them. 

One pretext of the religious to gain appropriations was, 
to deſire no more than two parts of the tithe and profits to 
be ſo appropriated to them; leaving a third to the free and 
quiet enjoyment of the pariſh prieſt, whom at the ſame 
time they caſed from the burden of repairing the church 
and relieving the poor, and took that charge upon them- 
ſelves. Which third part, together with the altarage (or 
portion of oblations and perquiſites and ſmall tithes in a 
manner arbitrary) which alſo was commonly reſerved to 
the vicar, made his portion often equal to, if not exceed- 
ing that of the convent. But the religious were not long 
content with their ſaid two parts, without ingroſſing the 
whole; which they generally did by donation, by pur- 
chaſe, by exchange; and all the ways of acquiſition. 50 
that in two or three following ages, parochial churches 
would have been univerſally annexed and united to religi- 
ous houſes, if the biſhops had not provided for the ordi- 
_ of perpetual vicarages, and the diſtinct endowment 

them, 
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Another pretext of the religious for obtaining appropri-' 

ions was, the conſideration of hoſpitality and charity, 
which were intailed ay it were upon their two parts of 
tithes and offerings, They chiefly urged theſe occaſions, 
and promiſed to employ the profits this way, In the 
charters of donation, they got it alledged, to be for keep-' 
ing up the hoſpitality of the ſaid religious houſe, to find 
meat and drink to all that paſſed by their gates and would- 
call for refreſhment, and for the entertainment of all tra- 
vellers and paſſengers ; for 3 the poor; for the- 
almonry; for the infirmary; and for the proviſions of their 
houſe; and even. for many other uſes, as, to maintain 
ſeribes and illuminators to write and adorn. their books 
to beat the charges of holding a general chapter of their 
order; to defray the expences of a journey to Rome; to- 
eaſe themſelves in the payment of penſions ;- to rebuild the- 
fabrick of their conventual church; and indeed to anſwer 
all other occaſions that could be ſerved by money. 
- The ſeculars learned this way of gain from the monks; 
and thought it as lawful and proper for any of the colle-- 
giate bodies, as it was for the regular convents. And 
therefore they likewiſe got the churches of their own do- 
nation to- be eonverted to their own proper uſes ; and per- 
fuaded the neighbouring patrons to come and offer up 
advowſons on their high altar; to increaſe the number of 
their prebends, or to augment the portion of the dean, or 
of any other principal dignitary; or to repair their fa- 
brick; or to find lights on their altars; or for the table 
of the biſhop; or indeed for any — — could contri- 
bute to the grandeur of the cathedral church or ſee. Not 
that all the churches which are now appropriated to biſhops, 
or deans and chapters, were the effect of thoſe ſuperſti- 
tions: for many of them have been ſince given in à ſad 
exchange for manors and firm lands. 

This il} example of appropriating pariſh churches 
ſpread further to a/l bodies corporate, however in law and 
reaſori incapable of ſuch a tenure, Soliciting and pay- 
me the price at Rome procured the like favour for ſecular 
collegss, for chantries, nay for military orders, for lay 
hoſpitals, for gilds and fraternities, and even for nunne- 
ries. 80 making knights, lay brothers, and very wo- 
men, to be the rectors of pariſh churches. Though 
this indeed was grounded on a coneelt, that all theſe were 
feli#i6us ſocieties, and might receive and diſtribute ous 
bf the common treaſury of the church: For before king 
— the eighth, there Wis no tight of precedefit for & 
mere lay perſon bs be an impropklatöt. 2 
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From corporations aggregate of many, this example 
went on to /ingle perſons 3 not only to deans, chant 
treaſurers, chancellors, and ſeparate officers, but at | 
to the pariſh prieſts themſel ves, who in populous or rich 

aces obtained a vicar to be endowed, and caſting upon 

im the cure of ſouls, they had the rectory appropriated 
to them and their ſucceſſors as a /ine-cure for ever, 

But, above all, the monks had their various arts of 
driving on this trade in holy things. The 4i/bop of the 
dioceſe was often their friend and aſſiſtant in it, becauſe 
he had been perhaps of the ſame order; or was diſpoſed to 
keep up an intereſt in ſo great a body of men; or if they 
had no other tie upon him, they ſettled a penſion to in- 
demnify his ſec, or advanced the payment of ſynodals, or 
offered ſome other conſideration of intereſt : and if at the 
laſt the biſhop would not conſent, they could apply to the 
papal legates, or directly to the court of Rome, where 
they - never failed to have their preſents accepted ; and 
ſometimes charged themſelves with an annual penſion ta 
the cardinals, or even to the apoſtolical chamber for ever, 
They dealt as ſubtilly with the patrens, to extort their 
conſent ; they promiſed them the prayers and ſuffrages 
of their houſe, with maſſes, obits, anniverſaries, pietan- 
ces, and other commemoratians, And becauſe, after all, 
by the laws of the land they could not appropriate without 
conſent of the rector incumbent ; therefore they ſometimes 
prevailed with him to aſſume their order, and ſo to bring 
the church along with him; or they gaye him a penſion 
or a corrody for his life, on condition of reſigning ; or if 
he would not comply, then they obtained leave of the 
patron to appropriate in reverſion; or, to ſave the pains 
of working on the patron, they purchaſed the perpetual 
advowſons, on purpoſe to appropriate the benefice. | 

If the ſmaller tithes and oblations (the common allot- 
ment to a vicar) would not amount to a third ſhare; 
then ſome part of the greater tithe of corn and hay was 
allowed to make up ſuch deficiency z which was the juſt 
cauſe of many vickrages being ſo endowed, 

The ancient ſtate of vicarages was the more tolerable, 
beenuſe there was not only a conſiderable portion for the 
vicar, but there was a power lodged in the biſhop to aug- 
ſau that portion, whenever it appeared to be inſufReient; 

his was the known right, and the conſtant practice of 
the Engliſh biſhops, dee the greater monalteries did 
oftentimes by exemptions and appeals to the eburt of Rome 


#Ygve and deny this power of the digeeſan i in order 4e 


vbyiats 


RefiriAlons by 
flatute, 
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ob v iate which refuge, the biſhop in his inſtrument of con. 
ſenting to appropriation, began to expreſs the poſitive 
condition of ſaving a competent portion for a vicar, to 
be taxed and ordered by him in due conſideration to hoſ- 
pitality and other burdens ; and afterwards to be mode- 
rated and augmented 'as ſhould ſeem to the ordinafy fit 
and proper, But whether this power was explicitly 
reſerved or not, it was thought an antecedent right, 
which the biſhop might claim from the original conſtitu- 
tion of the church. And even the common law did allow 


and inforce this practice: the year books affirming, that 


the ordinary may increaſe or diminiſh the vicar's portion, 
And for any thing which appears upon record; though 
this epiſcopal right was too often evaded by reſort to the 
court, of Rome ; yet it was never queſtioned in any of 
our ercleſiaſtical or civil courts before the reformation, 
Kennet on Impropriations, 

And ſo much concerning the original appropriation of 
churches : We come next to conſider more particularly, 
the endowment of vicarages conſequent thereupon, 


II. Endowment of vicarages upon appropriation, 


1. By the ſtatute of the 15 R. 3. e. 6, I every Heer 
to be made in the chancery, off the appropriation of any pariſh 
church, it fall be expreſily contained, that the droceſan of the 
place, upon the appropriation off fuch ehurehet, fhatl ordain 
according to the value « — hurehes, a convenient 1 
money to be paid and diftributid yearly of the fruits and profits 
the fame churches, by the that will have the ſaid chnirches 

n 
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Fram 1b] 'Fhis Ratute extendeth nat ta appro- 
priations made before this time, 2 Roth Rep, 127, 


There Hall be d ſecular perſon ordained vicar perpetual] In 
the caſe of Bon/ey 3 7. 1684; it dag 
at 


| 41 
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where there is no vicarage endowed, the impropria- 
=y the ſmall tithes is bound to maintain a prieſt ; and 


upon an information by the attorney general for that pur- 


poſe, the king may Sg to the curate ſuch an allowance 
or proportion of the ſmall tithes as he ſhall think fit : but 
otherwiſe it is, where the vicar is endowed, though but 
of never ſo ſmall a matter. 1 Vern. 247. | 


Covenably endowed) So as without endowment, the ap- 
propriation was not good, 12 Co, 4. 


By the diſcretion of the ordinary] Before this, it could not 
be done but with the conſent of the patron; but there was 
no neceſlity of the licence of the 4ing (as in the caſe of 
appropriation), becauſe no damage accrued to the crown, 
2 17 Abr 4 334+ 


No religious ſhall in any wiſe be made vicar in any church 
appropriated] But if the benefice was given ad menſam mo- 
nur horum, and fo not appropriated in the common form, 
but granted by way of union plene jure 4 in that caſe, it 
was Ferved by a monk of their own body, who was re- 
movable at their own pleaſure, Which is the foundation 
of Aipendiary curuciet, Where the Improprlators are bound 
to e vine ſervice, but may do it by a curate, not 
inſtituted, but only licenſed by the biſhop, 8e the monks 
ſerved them; and becauſe the acts of diflolution gave the 
lands to the king in {ord manner and form as the monks 
held them, they who derive from the erown have reckon- 
ed themſelves under no reſtraint to preſent a vicar to the 
biſhop for inſtitution; But though the canon law is clear, 
that ſich benefices as were united menſce monacbornm 

ight be ſerved by monks, without inſtitution ; yet the 
aw alſy was; that in eaſe ſich etires were ſupplied b 
ſectilariz they muſt have inſtitution z and there _ ls 
no ſupply but by ſevulars, jt ſects to follow, that by 
Jaw nd beficfiees an be How ſeryeth by Hipencliary eutates, 
Without inſtitutſon! but the terelvech practler is therwile 
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either in the net of apprüpiat | | 
Andes (Eparate Infirument; WW hich is MEATIBAEY in t 
place, that in ſearching for endawments in the regiſtries 
af biſhops, af the gaurt gf eee, neitſter the 
ene nor the gther thauld be neglected | for altha' a ſepa- 
rate aft nr inſtrument of endawment may nat be found, yet 
it is paſfible the endawment may haye been made in the 
gat of appropriation, %% 719, | 
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I the body corporate be now in being to which tha 
church is appropriated, as all the old cathedrals are; or if 
the improprlation were, at the diſſolution of the monaſ- 
tery, given to any cathedral or collegiate church that now: 
Is; the moſt probable place to find the endowment of it 
is in the archives of that church: if not, perhaps it may 
be found in the augmentation office. But it is to be feared, 
t moſt of the endowmetits are now loſt, at leaſt to us, 
y being carricd to Rome at the dillolution of monaſ« 
teries, Tobrſ. 239. 


reſerved 3. Upon the making an appropriatian, an annual pen- 


on was reſerved to the biſhop and his ſucceſſors, com- 
monly called an indemnity, and payable by the body to 
whom the appropriation was made, The ground of which 
reſervation In an ancient appropriation in the regiſtry of 
the archbiſhop of Canterbury, Is expreſſed to be, for a 
pecompence of the profits which the biſhop would others 
wp haye recelyed during the yacation of ſuch churches, 
165 719. 


719 
| $46 4 Avi by end nt benefice diſtin 
Wand. it: viearage by endawment becomes a benefice diſtin 


in the parſonage, As the viear is Foes with ſe. 
parate revenues, and is now enabled oy © law to reco, 
er his temporal rights without aid o a or patron 
hath he the whole cure of ſouls thefts to Him, by 
fſtitutionh from the biſhop, It is true, in ſome places, 
th the parſon and the viear dv receive inſtitution from 
the biſhop to the lame church, as it is In the eaſe of fire- 
furt; the original of which was thus i The rector (With 
proper conſent) had a power t6 fititle a view in his 
ehureh, ie officiate undef him 1 and this was often dene 
and by this means, twe perſens were inſtituted te the 
fame ehufeh, and bath ſo the eure of fouls, and beth did 
attually officiate, 5g that however the rectors of fine- 
ures, by haying been Ong excuſed from reſidence, are 
n the comman opinion diſcharged from the cure of fouls 
which is (Ne 19 of the name]; and hawever the cure 
s faid in the law books to be in them babitualiter only 

t in ſtrictneſs of law, and with regard to their — 
inſtitution, the cure js in them ccfugliter, as much as it is 
in the Near, a 719; 

5. The paxſon by making the endowment, acquires the 
patronage of the yicarage, For in order to the appropria- 
tion of a parſonage, the inheritance of the advowſon was 
to be transferred to the corporation to which the church 
was to be appropriated ; and then, the vicarage being der 
rived out of the parſonage, the parſon of common right 
| - r mu 
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uſt be patron thereof. So that if the parſon makes a 
eaſe of the parſpnage (without making a ſpecial reſer+ 
vation to himſelf of the right of preſenting to the vicarage) 
the patronage of the vicarage paſſeth as incident to it, 
But it was held in the 21 7a. that the pariſhioners may 
reſcribe for the choice of a vicar. And before that, in 
lhe 16 Ja, in the caſe of Shirley and Underhill, it was de- 
clared x the court, that tho' — 3 2 the vi- 
carage of common right is appendant to the rectory, yet 
it — be appendant fo a manor ; as having been reſerved 
ſpecially upon the appropriation, Gi4/. 719. 

Sometimes, upon appropriation, the right of 71 
the vicar was glven to the biſhop, probably to induce his 
conſent : as appeareth from diyers Inſtances, 

6, Theje were no yicarages at common law or, 


74. 


Vicar only Inth« 
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ther wor a1 no tithes or profits of any kind do 2 ment ot pte · 


long to the yiear, but by endowment or prefeript 
which eannot be preſumed, but muſt be own on the 
art of the viear, For which reaſon, the payment of 
(they to the parſon, 1s prima faele u diſehargo againlt the 
leur. C/’, 719; 
ſ The firſt endowment of the yiears cannot be pre» 
ſeribed agalnſt by the parſon. This was adjudged in the 
eaſe of Pringle and Child, J. 2 Fe, Whieh elit en- 
fdowthents therefprs belng of ſuch authority as no time 
kan deſtroy and ſue cauſes between purſon and Vicar as 
relate to them; or depend on them, being 
#able in the (piritual court i it were much ts be wiſhed, 
oo De, Gibſon, for the fake of the poor viears, that 
diligent ſearch were made after them in the eccleſiaſtical 
pftices, and other repoliteries of regards ; “ In wor 10 
| ing 


" It may be proper to infert in this place the following propo- 
fal of a very learned gentleman, who has generouſly undertaken 
— execution of the aboveſaid yu hoping that all who may 
ave it in their power in any wiſe to contribute towards the com- 
letion thereof, will communicate what may have come to thelr 
knowledge with reſpect to any of the particulars: viz, 

„A propoſal for publiſhing a general repertory af the endow- 

nts of vicarages ; : 

« This work is intended for the ſervice both of vicars and of 
their pariſhioners. The former uſually come into their livingy 
unacquainted with the particulars of their legal incomes; moſt of 
Which are ſmall, and many quite inſuffigjient ; whence 2 are 
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bring to light as many as can poſſibly be found, E 
elally, 4 it hath alſo and, that if a vw 


— — — — 
ſometimes tempted to demand more than their dues., But, oftner, 
they who ſhould pay them, take advantage of the ignorance or 
doubtfulneſs of their miniiter concerning his rights, and refuſe 
to acknowledge them. If he ſubmits to take what they are 
willing to allow him, he lives in fralts and gontempt. If he 
eonteils the matter, hls people beeome prejudiced againſt him 
for ſome time; If not for ever i and there ſe great danger, that 
for want of being able to come at the prople evidences in the 
eauſe, it may be deelded the wrong way, 

% Now the principal of theſe evidences are old endowments, 
For & vicar may demand what his Vicarage was endowed with ; 
and he cannot demand more, unleſt immemorlal uſage gives 
=” for a juſt preſumption, that there was @ further endow. 

ent, the? not now extant, 'Therefore diſcoveries of endowments 
Will tend, not — t6 the right determination of law lults, but to 

vention of them, by ſhewing both parties, to what they 
are ini{tled i and thus will be of eemmen benefit, is the clergy, 


10 1 and te the reſt of the lalty, 


e molt likely places te find them in, are the regiſtries of 
the biſhop, or dean and chapter of the digeeſe, Rut partly by 
means of national changes and eonfuſions that have happen , 

rily thre! the unfaithfulneſd or negligence of officers, and part! 
thro* other aceidents z many of the books, belonging to the 
Ir are loſt from thence ; and not a few of them, and like» 
wiſe of the chartularies and leiger books of diſſolved religious 
houſes, in which they recorded, amongſt other things, the endow» 
ments of their vicarages, are now in various libraries and repoſi- 
tories, publick and private, A liſt of theſe endowments, with 


pa 


references to the manuſcripts in which they are contained, 


would certainly be a very uſeful directory to multitudes of per- 
ſons, whoelſe would never know, where to ſeek for them: An 
account, which of them have been printed, and in what works, 
may ſave both trouble and expence to thoſe who deſire to conſult 
them, and even in caſes where no endowments are to be found, 
preventing a fruitleſs ſearch will be doing ſome good, 

% Therefore the editor of this propoſal hopes, that the publick 
will approve of his undertaking: in which he hath proceeded ſo 
far, as to ſet down, in alphabetical order, the name, with the date, 
of every endowment-in the regiſters of the ſee of Canterbury ; 
and all ſuch as he hath been able to diſcover in the Lambeth, 


Cotton, Harleian, and other libraries, or in printed books. He 


now preſumes to requeſt, that the ſeveral biſhops would favourhim 
with the names, and dates, of all endowments, which are in their 
reſpective regiſtries: and that the ſame aſſiſtance may be given 
him by ſuch of the nobility, clergy, and gentry, as have in = 

cuſtody 


hath uſed time out of mind, of for 4 long time, to take 
partleular tithes or profits, he hall not loſe them, becauſs 
the original endowment is produced and they ate not 
there; but Inaſmuch as every biſhop had an indiſputable 
eight to augment vicarages as there was occaſion, and thle, 
whether ſuch right was reſerved in the endowment or not 
the Jaw will preſume, that this addition was made by way 
of au tation, Gif, 730. 


8, The loſh of the original endowment 1s 7080 by Prefeription 
o 


here the en- 
this or — 10 lofts 


feſeription 4 that la, If the vicar hath * 

at particular tithe by eonſtant uſage, the law will WE 
ſume that he was legally endowed with eit by the ſame 
reaſon that It preſumes ſome tithes might be added, by 
way of augmentation, which were not th the original en- 
dowment. 6% 720. 


9. It is ſaid, that all compoſitions for the endowments Trial of endews 


76 


of vlentuges thall be expounded by the judges of the com- wens. 


mon law und If the ſpiritual court meddle with that 
matter, they ate to be prohibited. ug e. 39 

But where the diſpute Is between re&or and viear, be⸗ 
Ing both _ perſons, It ſeemeth that the pope eog⸗ 
nlsanee of the cauſe belongeth to the eccleſiaſtical Judge, 

And in the cafe of Drate and Taylor, A. 4G, The vi- 
ear libelled for tithes of turnips, and lald his title to them 
by preſeription and endowment ; The defendant pleaded, 
that there is @ rectory 2 and that time out of 
mind the rector hath taken tithes of turnips z and he 
moved for a prohibition, and obtained a rule unleſs cauſe 


8 RY 


cuſtody ancient records of any kind, in which endowments of 
vicarages are entered, 


5 4% OY AND. COLTEE DUCAREL.” 
Dec. 3. 1761, a 


After which he ſubjoins a liſt of above 200 endowments of 


vicarages already diſcovered ; and a ſpecimen of the method 
he propoſes to follow, as thus, 


Actzr (Linc. Dicc ) Vicar, de —Ordinatio vicariz 
eccleſiz parochialis de Acleia Lincoln, Dicec, Dat. Oxon. in 
feſto 8. Michzlis A. D. 1343. (Printed in Kennet's Parochial 


Antiquities, pag. 455. Ex Chartul. S. Frideſwide Ed. 


Artyorvtsiety (Linc Dice.) Vicar, de —Ordinatio 
vicariz A. D. 1361, Regiſt, Johan, Gynewell Epiſc, Lincoln. 
ol, 367, Kc. | 


ſhewed : 


— — — — — . — 
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Appꝛopnation. 
Qewed t And it was inſiſted, that in this caſe both the 
parties are not eceleſiaſticks ; for the libel is againſt 
a yoPb and it lays a euſtom which is denied, an 
muſt be tried by the common law. But by Perter chief 
Juſtice and the court ; Tho' both parties are not cecleſi= 
aſlticks, yet the thing in controverſy belongs either to 
one eceleſiaſtick or another z for either the rector is in- 
titled to the tithes of the vicar z and what matter is it to 
the pariſhiong', who has them! for he can only pay 
them te ene! This is properly a diſpute what belongs tg 
the vicar upen the endowment z and that evidence which 
will intitle him te a ſentence below, will net enable him 
te recover here i And if we ſhould grant a prohibition 
in order te try the euſtem, yet that will not determine 
the queſtion upen the endowment z and therefore we 
ought not ta draw them out of that court, which may 
properly determine the whole matter, And beſides, in 
the ſpiritual court fifty years make a preſcription, tho' 
they will not here, And the rule for a prohibition was 
diſcharged, Str. 87, 

But the courts of equity dg frequently determine upon 


the interpretation of endowments, | 
10, Any words in an endowment being doubtful, ſhall 


be interpreted by practice, and to the advantage of the 


vicar, So, in the caſe of Bark/dale and Smith, tho garba 
in the common acceptation relates to corn, yet it appear+ 
ing that the cuſtom had been for the vicar to have tithe 
hay, this was judged ſufficient to extend it to tithe hay, 
And the ſame thing was adjudged in the caſe of tithe 
wood, as given by the term altaragia, upon the ſame 
foundation of cuſtom, in the caſe of Reynolds and Green: 
Or if given there under the name minute decime ; cuſtom 
changes a great tithe, as wood is, into ſmall, Upon the 
ray A of which caſe, it was ſaid, that the word altera- 
ium ſhall be expounded according to uſe. And biſhop 
Rrillingfleet obſerved, that in the ſettlement of the alta- 
rage of Cockrington by Groſthead biſhop of 32 
not only oblations and obventions, but the tithes of w 
and lamb, were comprehended under that name. Gib. 
1 7 20. : 
f And in the caſe of Franklyn and the maſter and brethren 
of St. Creſt, T. 1721 ; it was decreed, that where altara- 
gium is entioned in old endowments, and ſupported by 
uſage, it will extend to ſmall tithes, but not otherwiſe. 
Bun. 79. | | 


* 4 6 ws * * 4*: . 


The 


Te moſt difeult, though moſt common queſtion; 
that relates to the interpretation of endowments, is, what 
the vicar Mall have in virtue of the phraſe mvatee Ari m 
Gibſ, 720. 

Whire u Vicar was endowed to have the third part of 
all the tithe corn of ſuch a mary ; it was adjudged, that 
he ſhould have tithes of the h older, as well as of the 
demeſnes of the manor. The reaſon bf the doubt was, 
that freeh6lders ſtriétly ſpeaking were not parcel of the 
maner, as ch | But it Was teſolved, in favour of the 
viear, that the word maner there, ſhould fignify the pre= 
eln&ts of the maner, And fo, where the endowment [4 
fy expreſſed, that enly tithe eorn is reſerved te the par- 
fon i by eenſtruction of law, all the reſt falls to the viear, 


1 Rill's Abr, J 
and the maſter and 


In the ane eaſe of 
brethren of Kt. Cre; altho' by the endowment the vicar 
was to find the lacrament wine, yet the court were of 
opinion ir ſhould be found by the pariſhioners according 
10 the rubrick in the book of common prayer. Bund. 79. 


M. Augmentation of vicarages: 


Dr. Gibſon ſays, it ſeems to be agreed on all hands, 
that the ordinary hath power to oblige ſpiritual impropri- 
ators to - augment vicarages : | according to the caſe o 
Hitchcot and Thornburgh, H. g Car. where the vicar ſued 
the tenant of the maſter of the choiriſters of the church 
of Sarum (the ſaid maſter being parſon), for addition of 
maintenance in the ſpiritual court; and prohibition was 
denied, upon this reaſon, that the ordinary might compel 
the parſon to an augmentation, there being ſuch a power 
reſerved to him in all appropriations; and that the leſſee 
wo held for lives according to the ſtatute of the. 32 

8.) came in, ſubje& to the ſame charge. Gib/. 722. 
2 RolPs Abr. 337. 

It is true, this was an appropriation which had nevey 
come to the king by any flatute of diſſolution ; but that 
eircumſtance of having been conveyed to the king, made 
no difference with regard to the juriſdiction of the biſhop, 
ſo long as they were reconveyed to a fpiritual hand, as 


appears from the caſe of the dean and chapter of St. Aſaph . 


in the 12 Fa. And the books, when they pronounce 
impropriations ay foes, ſeem to ground it wholly upon 
their being in lay hands; and to mean no more, when 
they ſay that they become lay fees by the ſtatutes of diſ- 

ſalution, 


77 


70 


that they who take from the king, ſhall have and hold 


Appzopatation, 


folutiony than that by theſe fhatutes they eame inte la 

hands, The enly queſtion then (he fays) is, won 

Ay 1 power Over d irrten Oh 

3 : 198, 

. the diſfelutſen of menaſterles, the exereiſe of 

ordinary jurifliction in this particular appears beyand all 
flien, Then game the acts of diſſolution, and fay, 

the king mall have and enjoy, te him and his heirs 


ern 


bl 588. 


for ever, all and ſingular ſuch monaſteries and tithes, in 
as vanes manner, as the abbats held them; and 


fate and candition that they now be ; and 


and enjoy the ſame, and have all ſuch actions ſuits entries 
and the like, in like manner form and condition as be- 
fore : which acts of diſſolution were founded upon the 
ſurrenders made by the religious into the hands of the 


kin Arms 25 ner 

From whence it hath been argued ; that nathing could 
come into the king's hands in virtue of the ſurrenders of 
the religious, but what was theirs ; and that the right of 


. the biſhop to augment, and of the vicar to claim augmen- 


tation, was not theirs : That the moſt natural conſtruc- 
tion of the king's enjoying the impropriations in the ſame 
monnr form and te as the religious did, is, that he ſhall 
enjoy them with the ſame limitations, privileges and bur- 


dens, as the religious did: That accordingly, it is granted, 


that exemptions from tithes can be enjoyed by the gran- 
tees, only while the lands remain in — be- 
caufe that privi which was granted to the ſeveral 
orders was not abſolute, but ſub mode, to wit, whilſt 
they were in their own hands: That becauſe reparations 
of chanoels, payments of curates, proxies, ſynodals, and 
the like, reſted upon the religious appropriator, there- 
fore they have always reſted upon the lay impropriator : 
That (by like conſtruction) as the religious held thoſe 
appropriations with the charge of a competent mainte- 
hance for the vicar, at the diſcretion of the ordinary; ſo 
do the lay owners hold their impropriations with the ſame 
charge: That the meaning of the parliament was not to 
deſtroy the rights of other men, but only to ſuppreſs the 
motiks : That in the ſeveral acts of diſſolution, there 
are general ſavings of rights to all bodies politick and 
the like; and particularly of “ poreionr, which any may 
« or might have had in or to the premiſſes, or to any 
4 part or parcel thereof, in ſuch like manner form and 


« condition, to all intents. and purpoſes, as If the ſaid 


10 acts 


Appꝛopzrtatton. 
it gets bad not bow mate; and — — the vicar 
having then a Fight te a engl arte (What ie, part of 
* the ſtatutes ſpeak) out of the LN 
right is ſus the abbot if he denied it ; and 
having a right te affign ſueh portion, and 46 inforee the 
allewänee of it by ſequeitration and other eccleliaftical 
cenſures ; both the biſhop and the vicar have thaſe rights 
reſpectively preſerved ta them in the ſaid general ſavings ; 
That if it be objected, that thoſe clauſes of reſervation 
of right, de not expreſly mention, either the juriſdictian 
of the biſhop, or the portion of the vicar ; che anſwer is, 
that neither do they mention the reparation of chancels, 
or payment of the ſtipends of curates ; yet both theſe 
burdens, as having reſted upon the religious, paſſed from 
them to the king, and from the king to the grantees : 
That tho' they are now applied to other ends and uſes, 
than heretofore they were, yet they retain the ſame na- 
ture; and: if it had not been underſtood, that after the 
conveyance into lay hands they {till remained eccleſiaſtical 
duties, they might have been recovered, as other chattels 
or lay fees are, by action of debt or otherwiſe at com- 
mon law, and there had needed no act of parliament to 
enable laymen to ſue for them ; nor would the remedy 
have been given in the ſpiritual, but moſt certainly in the 
temporal courts. Gibſ. 723. 
But notwithſtanding all this, it muſt be acknowledged, 
that nothing is more peremptorily delivered throughont 


the books of common law, than the contrary dodtine 


namely, that ſince the diſſolution, all impropriations (at 
leaſt in the hands of laymen) are become mere lay fees, 
or inheritances of a mere temporal nature j from whence 
it is inferred, that therefore all ſuch poſſeſſions are in- 
tirely freed from the ſpiritual juriſdiction ; and particu- 
larly, that the ordinary hath no power to make augmen- 
tation of a vicarage, out of any rectory which is in the 
hands of a lay impropriator. Gib/. 72 3 

And even with reſpect to ſpiritual impropriators, it 
may ſeem from the intire deſuetude of the practice, that 
the ordinary's power over ſpiritual impropriators, to com- 
pel them to augment vicarages, is at leaſt doubtful z and 


the only augmentations that are now made, are either by 


** benefactlon, or by application of the revenue bt 


rſt fruits and tenths by the governors of queen Anne's 
bounty, or both, 


By 
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=_ Appzopatatibii, = 
| | Dy the ſtatute of the 17 C. 2. « 3, % 7. Power i gf. 
ven to the impropriators of tithes, to unite the ſame to the par- 
or vicarage of the church or chapel where they lie ; or 
to ſettle the ſame in truſt, for the benefit of the ſaid parſonage; 
or Vicarage, or of the curate where the pur ſonage is impro- 
priate and no vicar endowed, without any licence of mort- 
main, | 
Before this ſtatute, ts witz in the 12 C. 2. ſoon after 
the reſtoration, a bill was brought into the houſe of com- 


 mongs; for erecting and augmenting of vicarages, and had by res 
a firſt reading, but proceeded no further; having, as is , were 4 
ſuppoſed, been ſuperſeded and laid aſide (at leaſt for menta 
that time) in conſideration that the ends propoſed in barel 
jt would be in ſome degree anſwered; by his majeſty's lar tir 
letter to the ſeveral biſhops reſpectively; the ſubſtance of bodies 
which is as followcth 650M 8 the ſa 
„O ur will is, that forthwith proviſion be made for follow 
te the augmentation of all ſuch vicarages and cutes, where Wh 
&« the tithes and profits are appropriated to you and your and at) 
& ſucceſſors, in ſuch manner, that they who immediately tert be 
© attend upon the performance of miniſterial offices My v6 
4 in every pariſh, may have a competent portion out of and cu 
* every rectory impropriate to your ſee, And to this to aff? 
end our farther will is, that no leaſe be granted of an have | 
« rectories or parſonages pelongihg to your ſee, until leaſes | 
* you ſhall provide, that the reſpective vicarages, or cu- or Mit 


de rates places where there ate no vicarages endowed; 


tt have ſo much revenue in glebe, tithes; of other emo: the fa 
4 juments, as commonly will amount to 1601, or 801; ment., 
u @ year, or more if it will bear it ; and in ſorm of but in 
| « Jaw ſettle it upon them and their ſucceſſors, And „cure 
| „ where the rectorles are 6f ſmall value, and cannot ad- by fre 
| « mit of ſuch proportions to the viear and curate 4 out Were þ 
« will is, that one Half of the profit of ſuch a retory be thety « 
| « reſerved for the maintenance of the vicar or curate, 44 the g. 
| | « jy; 1 to the ſald propertions, And our farther pointes 
| « will is, that you do employ your authority and power, avted, 
10 whieh by law belongeth te you as ordinary, for the aug i fin 
| « mentation of viearages and ftipends of eurates 4 and that 
« you do with due diſigenes proeced in due form of law erate. 
| for the raiſing and eſtabliſhing convenient maintenance intend 
| 1% of thoſe who do attend holy duties in pariſh churches; arehbi, 
| 1% And if any prebendary in any "_ (the corps of whoſe th þ 
de prebend conſiſts in tlthes) ſhall not obſerve theſe our ſons u 
e commands, then we require you of the dean of the 65 
| „ church, to uſe all due meals in law, where you er or | 
| Na 
| 


Appꝛopnatton. 


6 have power to compel them ; or that otherwiſe you 
« report to the biſhop of the dioceſe where the ſaid ovens 
« doth lie, that he may interpoſe his authority for fulfil- 
« ling this our order, And if any dean, or dean and 
« chapter, or any that holdeth any dignity or prebend 
« jn the cathedral church, do not obſerve theſe our com- 
«© mands, that you call them before you, and ſee this 
« gur will obeyed.” Ken. Par. Ant. 253. 

And this aalen was the more practicable at that time, 
by reaſon of the number and largeneſs of the fines that 
were then due. And accordingly, many and large aug- 

mentations were then made. But this was not intended 

barely for augmentations then to be made at that particu- 
lar time, but alſo for the making thereof by the ſame 
bodies in future times. And to confirm and perpetuate 
the ſame, the ſtatute of the 29 C. 2. c. 8. was made as 
followeth: . 

Whereas divers archbiſhops, biſhapt, deans and chapters, 
and other oy "je perſons, in obedience to his majeſty's let- 
ters bearing date the fir/t day of June in the twelfth year of 
his reign, and out of a pious care to improve poor Vicarages 
and curacies, where the endowment thereof was found tos ſmall 
to afford a competent maintenance to theſe that ſerve the cure, 
have fince his maje/ty's happy return, upon their renewing of 
leaſes of reftories or tithes impropriate or appropriate, made, 
or may hereafter make divers _—_ beyond the ancient 
rent, ts the intent the ſame ſhould or might become payable to 
the ſaid vicart of chirater, in augmentation of their endow- 
mn, Which have beer for the muſt part enjoyed accordingly 3 
bit in regard that ſuch reſervations were not made to the vicars 
# Pater, Of if they were, #6 convenient remedy con be bad 
by feb vitars or curutet for the reeruery thereof, and they 
were wot at the time thereof capable of taking any interg/t ts 
they own ne, whereby the faid ov po will depend when 
the good peer of the ſueciſhrt, and may in Hine be difap= 
printed ; Therefore for the etablifomont * the finde, It it en- 
WMA, that every 6 ay 8 anted er intended te be grant - 


Auer the faid f day of June, er which hall at any Hoe 
bereafter be granted referved o+ made payable te any view or 
erate, of reſerued by way of inereaſe 7 rent te the , but 
Intended te be for the benefit of ſich vicar or envate, by any 
arebbiſhap, biſhop, dean, prove, dean and chapter, archaea- 
een, prebendary, or other 175 * cor porutjen per jon or per- 
font whatſoever, ſo making the ſaid reſervation ot of any ver- 
IMpropridte or portion of tythes belonging ts them e any of 
reſpettively, ſhall continue and rm at well m—_ 
V6. I, * 
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the continuance of the eftate or term upon which the ſaid aug- 
mentations were granted reſerved or agreed to be made pay- 
able, as afterwards, in whoſe hands foever the ſaid rettories 
or portions of tythes ſhall be or come ; which rettoyies or por- 
tions of tythes ſhall be chargeable therewith, whether the ſame 
be reſerved again or not ; and the ſaid vicars and curates re- 
ſpeftively are hereby adjudged to be in the actual poſſeſſion there- 
1 + the uſe of themſelves and their pos yok and the ſame 
far ever hereafter be taken-received and enjoyed by the ſaid 
vicars and curates and their ſucceſſors, as well durirg the 
continuance of the term or eftate upon which the ſaid auf men- 
tations were granted, as 4 ds; and the ſaid vicars and 
cute ſhall r remedy for the ſame, either by diſtreſi upon 
the reftories impropriate or portions of tithes therewith, 
or by ation of debt again/t the perſon who ought to have paid 
fame, bit executors, or adminiſtrators z any diſability in 
perſon or perſonr, bodies politich or corporate ſo grimiting, 
ov any diſability or incapacity in the vicars or envater, to 
9 for whoſe 1 V benefit the ſame ave granted of intonided 
to e granted, fratute of Mortmain, of any other law, tu 


ent, or ether matter of thing whatſeever, to the contrary not- 


e a 1 0 ton be 
1 that WO Fubu t u- 
Hd by virtue vf thit aft, which Mall ae 5% wech 
4 the che. yearly vile, above aff er; of the free 
"a 3% ent of ue the Jamie tal be granted of Feferv- 
And LM avel bifbap, e, drm and ebapter reſpettively, 
en e dee Bop, 30, Vent comming ſhale mate ent in de e. 
gifters eee, of er d mentalen or abe dg een, 
Which al be bopt as @ ved and @ eib tber, proved by 
Witneſer, Pall be good evidence, whereupon ſuch viewrs i 
(rates may Here the _ uch augmentation. f. 44 5. 
And if upon the ſurrender, expiration, or other deterning- 
ton of an leaſe wherein ſuch augmentation bath been or Pall 
be granted; any new feaſt of the proiiffet of any part 
there? A0 hereafter be made, without expreſi cantintrance 
the We ben) ſich new lee ſoul! be itte / 
vod. i 6; 
And if any on tip Poll ai cheer Hig the aliaiey of fir 
n OY AY ether matter ox thing in tir an tained”; fd 
Aare rufen ene FORAY Of Herd te 
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waſtes therein. 
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By the ſtatute of the 12 An. A 1. c. 4+ proviſion 
is made for the augmentation of ſmall livings in the 


Weſt Riding of the county of York, by incloſing of 


IV. Vicarages how diſſolved. 


Vicarages tho' duly created, and of long continuance, 
might be diſſolved. The great caſe in which this point 
came under conſideration, was that of Britton and Wade, 
M. 16 Ja. An appropriation had been made in the 
time of king John, and ſo continued till the reign of _ 
when upon the prior's petition to the pope, in regard th 


or ſhould appoint one of his monks to 
officiate in the cure, who ſhould be removable at the will 
of the prior, And this was held to be a good diflolution 
becauſe the appropriation, having been made before the 
K. g. and 4 KM. 4. Was not within thoſe ſtatutes, But 
oderidge and Haughton juſtices held, that if the appro- 
ration had been within, the (ld ſtatutes, neither pope 
or ordinary could have diffolved the viearage 4 for if they 
could be 1747 to have that power, the great deſign of 
the ſtatute of the 8 %, * (namely ts have A vicar perpe- 
tually Ineumbent) might be defeated at pleaſure, And 
the? ſuch a power of diflblution were ſuppoſed to be cop 
fiſtent with that ſtatute, It ems by no means reconetlable 
with the diſabling ſtatute of the 14 4% & 16, again 
the granting or conveying the poſſbiſians of vicars, as 
well as of others, in any other manner than that ſtatute 
dirs, GI, 780. 
But notwithſtanding thoſe two ſtatutes, and the opl- 


nſons of the two learned Judges aforeſald'; when the ene 


of Parry and Banks was brought into the exchequer, in the 


pox year of the ſame king, where a viearage was en- 
9 


Wed upon an appropriation to the dean and chapter of l gt, 
Aſaph, and in the 24 K was diflblved by the büthop, and 
Wnited to the rectorp, it was feld by the barons that the 
dilfoliitionh Wis good 3 becuuſe the appropriation being ty 
the deal and chepter; and 1 remaining in pirſtuaf hail 


And this appropriation being wit of thelk which cams 
Inns the king's hands in the q H i. and by the king 
Wanaferred ia the dean and chapter z the cave Furblicf 
felnlyed that if the improprianieyn had beranne g lay 
foe, in the hands of a Winparal poſlitiar, the viearage 

90 could 


priory was the pope granted by his bulls, that for 
the future the pri | 


Which Wus eiapable of the euez it might well be düsteren. 
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could not have been diſſolved, becauſe that would be in 
effect to deſtroy the cure, Gib/, — 

Two things more are delivered in the books of common 
law, concerning diſſolution of vicarages, and the union 

thereof to their rectorles: 1, That tho' a vicarage is ta- 
ken out of the 5 and (for the poverty and ne- 
ceſſity thereof) may be diſſolved and reunited, to ſupply 
the purſonage j yet the not preſenting for a long time (as 
for 160 years, which was the caſe in the books) ſhall not 
be a diſcontinuance of the vicarage z but ſomething ought 
to be ſhewn of the act of reuniting, 2. If a vicarage is 
to be diſſolved into a parſonage preſentative, the king's 
licence is not neceſſary, becauſe no loſs accrues to t 
crown; but if it is to be diſſolved into a parſonage a 

= there muſt be the king's licence, becauſe ho 
or ever loſeth his title of lapſe, Gi 720. 

If the parſon appropriate who is patron of the vicarage 
of the ſame church, Goth preſent the vicar to the parſon- 
age, this is a reunion of the vicarage to the parſonage, ſo 
that the preſentee- ſhall have all the tithes and other pro- 
fits of the church. Jai. c. 17. 


The uſual form of the endowment of a vicarage 
was to this effect: ; 


1 1 bus 55 s {ri vituris wel audi- 
ere pm hes ons Clrliienily ans 
Miniſter Drumilis, falntem in domino 7 orgs Cum mos 
u taxationem perpetuæ virurie exit d Orton H dioceſoes 
. convent errihe d Cunninghhed predicts 
rer ehe % ee beet Þf intereffent; ff fibi 
viderent eaprdine, hither itute e 
%%% tbr tre ev 11) fu 
get Hl Dor SV ths et c, ne ug tone frei. 
f pre — 04 ſe et cume¹¹ν ie , proecfenti4 ug 
oy Wd buttons PPAR FAMA Wal & (= 

"Her * Y Not Kun, ue Jiri Jane Wh . 
Pre difits frewtatibui peuſetts predict vole, Hale 
proditta, in previtte wolefia vicarian ger petua Waramni 
ſuatuor ras e guatuerdecim ſolides, Pro proditta ſumma 
ecuuiæ, 2 affignamus eden Vicarie portiones inferius 
ſeriptas j videlicet, duas manſiones, cum duabus bovatis terre, 
cum omnibus earundem eaſmentis & pertinentibus omi, 
infra villam & extra, ad eaſdem —__ cum duabus bovatis 
terre ad ipſas ſpeftantibus, que propinquiores ſunt eccleſie 
ier; ot amn obventiones, martiaria vice of mortua, et 

| C61'URt! 
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eorum optima veſtimenta z oblationes, videlicet, die ommium 
forum, die nutalis domini, die purificationit beute Matic, 
et die paſchatis; in nuptiit, obitibus, purificationibus, et in 
omnibus alitt devetionibus difte eccleſie provenientibus j nec non 
lane et agnorum, et fi oves ot agni ante feſtum ſantti Martini 
in hyeme non tondeantur, vel pg diftum feftum quovis caſi 
fortuito moriantur, decime ſolvantur debits modo ot exigantur 
lini, et cannabis, et r at * — 
corum, pannagii wm, et aliarum arborum fi vendun- 
T norum, — um, turborum in locis 
quibus fodinntur, aucarum, et anatum, overum, et pullorum, 
nee non poreellorum, apium mellis et cere, artificiorum, nego- 
tiationum, nec non flipendiorum, et omnium proventuum rerum 
aliarum, de caters ſatisfaciant eccleſie preditte competenter, ut 
de jure teneantur ; et etiam decimas garbarum prediftarum 
duarum bovatarum terre predifte vicarie aſſignatarum. (Ex- 
ceptis decimis albis pullinorum et vitulorum, decima feent, nec 
non et decima propriorum omnium predict prioris et conventus 
in prædicta parochia exiſtentium, cui quas rectori volumus aſ- 
fignari.) Ita quod vicarius qui pro tempore fuerit omnia onera 
ordinaria et extraordinaria pro portione ipſi contingente, vide- 
licet, pro tertia parte, plenarie ſuſtinebit. Ipſo vero vicario 
cedente vel decedente, predifti prior et conventus liberam ha- 
brant facultatem ad tandem vicuriam clericum idoneum pre- 
fentandi, In cin rei teftimoninum 7 ſcripto figillum 
nofirim ap pon fecimiis z datum apud Roſam ſeptimo idus 
Aprilis, anne demini milleſmmo ducenteſime ſexageſimo tertio, et 
pintificatis noftri anno guinto. 


The law concerning the reſidence of vicars upon their 
benefiees, is inſerted wider the title Relldente. 


Aque-bajalus, See Parich⸗Clerk. 
Archbiſhops, See Biſhops, 
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Archdeacon. 


ſee title Leaſes. 


Origin of arch- 1, As deacons were all originally the attendants and 


ſervants of their ſeveral biſhops in church affairs; ſo it is 
certain, that about the end of the third century, there 
was in feveral dioceſes one choſen out from among the 
reſt, who had the title of archdeacon : and by degrees this 
office became univerſal z and they who had it, being al- 
ways near the biſhop, ſo improved their advantage, that 
in proceſs of time they began to mare with the biſhop in 
his authority. Jobuſe $5. Gi 969. 

But as the archdeacons, i! hoſt original 1 


had no relation to the dioeeſs, but ons to the * 
ſes 3 (6 it was by ſeveral eps and degrees that they at- 
tained to the power they How Enjoy; At their REY ihz 
Mittin, their proper buſes Was, ts attend the bilipp 
ut the altar; W direct the deset and Ster inferter offi 
E&fs in eff Feveral duties For the Brdefly performance of 
divine (ervieez 16 ariend the Bien at erdinatient, and 16 
alfi Kim in the management of the. revenues of the 
chureh but Witholit wn thing that eauld he called 11 
rifflictien in the preſtnt Tenſe of the Ward, either in the 
cathedral or out of it, (214/, gbg, 

All that while, the chere 00 had the inſpection, un⸗ 
der the biſhop, of the clergy in the country, and of thoſe 
parts of the dioceſe which were remote from the epiſ- 
copal ſee ; till in the council of Laodicea, in the year 
360, it was ordained, that no biſhops ſhould be placed in 
country villages, but only itinerant or viſiting preſbyters, 
But the archdeacon, being always near the biſhop, and 
the perſon mainly intruſted by him, grew into credit and 

wer, and came by degrees (as occaſion required) to 

employed by him, in viſiting the clergy of the dioceſe, 
and in the diſpatch of other matters relating to the epiſ- 
copal care: So that by the beginning of the ſeventh 
century, he ſeems to have been full poſſeſſed of the chief 
care and inſpection of the dioceſe, in ſubordination to the 
biſhop, Gi. 969. DM 


But this is to be underſtood with a twofold diſtinction 
from the preſent ſtate and meaſure of archidiaconal power: 
1. That he was employed generally throughout the 

dioceſe, 


F% leaſes made by archdeacons, as fole corporations, | 
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dioceſe, at the pleaſure of this biſhop. Such an archdea- 
con John de Athon calls the T. archdeacon, who 
hath not an archdeaconry diſtinly. limited, but ſupplieth 
the place of the biſhop as his vicar vniverſally ; by wa 

of diſtinction from that archdeacon, who hath a diſtinct 
limitation of his archdeaconry, and a ſeparate juriſdition 


from that of the biſhop. And the firſt of theſe is the 


archdeacon, that we find deſcribed in the body of the 
canon law, 2. That the a7 of the archdeacons, in 
that ancient ſtate, was chiefly a power of inquiry and in- 
ſpe&ion z which Lindwood calls a iiple inquiry, where 
he ſays, that of common right the archdeacon hath power 
of viſitation by way of ſimple inquiry, as the biſhop's 
vicar z but in ſuch inquiry he hath no power to make 
corrections in his own name, except in ſmaller matters, 
unleſs cuſtom give him that power, The like doctrine, 
to that which had been delivered lofig before by 1 0 
Athon: Of common right, ſaith he, the ärchdencons 
have no power to ulurp the greater matters to themſelves, 
but onſy th tephrt bf intimate the (ale t6 the biſhops. 
Beyond this, all this rights thit My urch ehe 
ef What kind we ver nr bes FARE BY pants From the 
biſhops z either made veſuntarſſy; ts chable archfdeaceis 
W Vilſt WIth greater aten ail effe&t Gr 6f AeveMityy 
a ela med and nfifted en by are hdearnnt pen the Funk 
of lang uſage and enam, Rut whatever might be the 
Native be theſe eangeftigns an the part of the hifhaps g is 
emeth that the pawers enjoyed by archdeacans, beyand 
that which they claig of eammon right, accrued tg them 


by expreſs grant or campolition (however the evidences 


may be lolt) ; it being hard to imagine, how deans and 
chapters, archdeacons, or any other perſons, ſhould be 
allowed to preſcribe againſf a biſhop, fr any branches of 
epiſcopal juriſdiction, and much more for an exemption 


from it. C/. 969, 970. 


Hut in virtue of ſuch grants, and of inſtitution to the 
office they are annexed to; not —_ the juriſdiction he 
enjoys is in the eye of the law ordinary juriſdiction, as 
being in reality a branch of epiſcopal power, but he him- 
ſelf is properly ordinarius, and is recognized as ſuch by the 
books of common law, which l an adminiſtration 
made by him to be good, tho" it is not expreſed by what 
authority, becauſe as done by the archdeacon, it is pre- 

ſumed to he done jure ordinario, Gibſ. 970, 
As to the diviſions of dioceſes into archdeaconries, and 
the alignment of particular diviſions to particular arch- 
G 4 deacons z 


nmiſtration of their d 


How sppointed. 


neral throughout the whole dioceſe; and made way 


Archdeaton. 


deacons 3 this is ſuppoſed to have begun a little after the 
Norman conqueſt ; when the biſhops, as having baronies, 
and being tied by the conſtitutions of Clarendon to a 
ſtrict attendance upon the kings in their great councils, 
were obliged to larger delegations of power for the admi- 
Foevſer, than till that time had been uc- 
euſtomed. Ci, 996; 1 Wart. ans: | 
For in the eharter of William the congueror, for ap- 
pointing the eoghizance of eccleſiaſtical cauſes in a diftinet 
lace of cum fem the temporal, the archdesron is men 
{ned in his ancient general ſtate as the biſhop's vicar 
where it is fad, that dt ne biſhop or archdeacen Nha 
tt any longer hold pleas in the hundred „r N epit⸗ 
tt eopal matters,” And as this charter did eftablifth what 
we eall the eonfſiſtery eguft of the bifhep in every diveefs ; 
f it did enable the biſhop by degrees i affigh 46 par⸗ 
tieular perfons what thare of epiſcaps! Jun diction he 
thought fit, ta be exerciſed archidiaeenally within the 
diſtricts by him appointed, And as this exerciſe, by long 
uſage, grew into a claim; fa thoſe claims, ſtifly main- 
tained on the part of the archdeacons, ended in compoſi- 
tions, Which ſaid affignment of particular powers to 
particular perſons, within their proper diſtricts, put an 
end to the general capacity of archdeacons, as vicars ge- 
or 
thoſe officers, who are known in our provincial conſtitu- 
tions, and the gloſſes upon them, by the names of vicar 
general, official, and chancellor to the biſhop ; and who 
are veſted with a delegated power to exerciſe, in the place 
of the biſhop, all ſuch juriſdiction as hath not been grant- 
ed away to others, or that he hath not in the commiſſion 
reſerved to himſelf. Gibſ. 970. 

2. Archdeaconries are commonly given by biſhops, 
who do therefore prefer to the ſame by collation : But if 
an archdeaconry be in the gift of a layman, the patron 
doth preſent to the biſhop, who inſtitutes in like manner 


as to another benefice; and then the dean and chapter do 


induct him, that is, after ſome ceremonies place him in a 
ſtall in the cathedral church to which he belongeth, 
whereby he is ſaid to have a place in the choir. Matſ. c. 


15. 
Archdeacons by the 13& 14 C. 2. c. 4. are to read 


the common prayer and declare their aſſent thereunto, as 
other perſons admitted to eccleſiaſtical beneſices; and al- 
ſo muſt ſubſcribe the ſame before the ordinary; but they 
are not obliged by the 13 Lia. to ſubſcribe and = the 

irty 


n 
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thirty nine articles z for altho' an archdeaconry be a be- 


- nefice with cure, yet it is not ſuch a benefice with cure as 


ſeems to be intended by that ſtatute, but — * bene- 
fees with cure as have particular churches belonging to 


them. Watf, ©: 15; 
And they ate to take the oaths at the ſeſſions, as other 


perſons qualifying for offices, , "yl 


4: By the cation law the archdeacon is ſtyled the biPep 
% and hath power to hold viſitations (when the biſhop ** 
iz not there) 3 and hath alſo power under the bilkop of 
the examination of clerks ts be ofrdaitied, as ally of in⸗ 
ſtitution and — likewiſe of exeommunieationz 
{njunetion of penanees, Nſpenſich, correction; inſpecting 
and reforming lfregularities and aßuſes among the Eler 
and & charge of the parochial ehurehes Within the dives i 
In a word, according te the praftice of, and latitude given 
by the 6anen law, i ſupply the biſhap's room, and (as 
the words of that law we) in all things to be the biſhap's 
vieegerent, Ge 61. 

In general, the archdeacan's juriſdiction is faunded on 
immemorial cuſtom, in ſubardination o the biſhop's ; 
and he is to be regulated as ta his dignity office and power, 
according to the law uſage and cuſtom of his own church 
and dioceſe, 1 Still, 238, - God, 64. 

For in ſome places the archdeacons have much greater 
power than in others. As in the dioceſe of Carliſle ; the 
archdeacon hath no juriſdiction : but he retaineth ſtill that 
more kncient right, of examining and 22 perſons 
to be ordained, and of inducting perſons inſtituted. 


4. The judge of the archdeacon's court (where he doth Archdeacon'y 
not preſide himſelf) is called the official. Mood Com. L. 3 8 


er. 


5. By the ſtatute of the 24 H. 8. c. 12. An appeal lieth 2 


from the archdeacon's to the biſhop's court. 
AM. 8 W. Robinſon and Godſalve. Upon motion for a 
prohibition to ſtay a ſuit in the biſhop's court, upon ſug- 
geſtion that the party lived within a peculiar archdea- 
conry ; it was reſolved by the court, that where the arch- 
deacon hath a peculiar Juriſdiction, he is totally exempt 
from the power of the biſhop, and the biſhop cannot enter 
there, and hold court ; and in ſuch caſe, if the party who 
Jives within the peculiar be ſued in the biſhop's court, a 
prohibition ſhall be granted; for the ſtatute intends that 
no ſuit ſhall be per ſaltum: But if the archdeacon hath 
not a peculiar, then the biſhop and he have concurrent 
juriſdiction, and the party may commence his ſuit, either 
in 


Atthdeat6tr 


election to chuſe which he pleaſeth t And if he commence 

the biſhop's court, no prohibitlon ſhall be granted; 

r if it ſhould, it would confine the biſhop's court to 

determine nothing but appeals, and render it Ineapable of 
a 


having any cauſes originally commenced there, I., Ram. 
113. 


Arches, 

HE perſon who adminiſters juſtice in the court of 
arches, is the official principal of the archbiſhop ; 
o was called officialis de arcubus, and the court itſelf 
Curia de arcubus, or Bow-church (ſo called from the 
ſteeple being raiſed at the top with ſtone pillars archwiſe) ; 
and bein the church where the dean of thoſe peculiars 
8 y called the dean of the arches) held his courts, 
nd becauſe-theſe two courts were held in the ſame place, 
and the dean of the arches was uſually ſubſtituted in the 
abſence of the official while the offices remained in two 
erſons, and the offices themſelves have in many inſtances 
n united in one and the ſame perſon, as they now 
remain; by theſe means a wrong notion hath obtained, 
at it is the dean of the arches, as ſuch, who hath ju- 
riſdiction throughout the province of Canterbury; where- 
as the juriſdiction of that office is limited to the thirteen, 
_ of the archbiſhop in the city of L on; and 
the juriſdiction throughout the province, for receiving of 
appeals, and the like, belongs to him only as official prin-, 
Cipal, _ Gibſ, 1004. 75h 257. 1 
In like manner the right of juriſdiction in every dioceſe 
of the province, during the vacancies of the es, tho” 
veſted by patent in the ine perſon, belongs not to him 
as dean of the arches, but as vicar general of the arch- 

biſhop. Gib/. 104. 
And the ſame perſon is likewiſe judge of the peculiars, 
at is, of all thoſe pariſhes, fifty ſeven in number, which 
ho? lying in other | nin are no way ſubject to the 
biſhop or archdeacon, but to the archbiſhop. Jh. 

257, 


3 This 


in the atchdeacon's court or the biſho 's and he hath 


a Arthes. 9919 


This court of the arches Je very ancient, and ſubſiſted 
long before the time of king Henry the ſecond ; for Alex- 
ander the third, then biſhop of Rome, did by his edict. 

40 the dean of the arches and Robert Kilwarby then arch= 
biſhop of Canterbury, abrogate and aboliſh the then an- 

lent ſtatutes of this court, and ſet up others In theiy , 
ſtead 4 and It was there (ad, that thoſe anclent ſtatutes 

were then by length of time become not legible, Cen- 

7 his court (as alſo the court of pecullars, the adml= 
ralty court, the rerogative court, and the court of dele- 

tes for the molt part) is now held in the hall belong 

ng to the college of civilians, commonly called doctors 
commons, Flay, 21. 

From this court the appeal is to the king in chancery z 
by the 25 H. 8. c. 19. 


— — — — — ——— 


Archipꝛesbyter. 


H E archipresbyter was ſo called, becauſe he was in 
ſome certain matters and cauſes ſet or appointed. 
over the prieſts or 2 and ſuch as were of the ſa- 
cerdotal office ; eſpecially in the abſence of the biſhop, 
Gad. Rep. Can. 56. N 

And by the canon law, he that is archipreſbyter is alſa 
called dean, id. a 


Arreſt in the church or church- yard. See Church. 


— 
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Articles, 


1. H E thirty nine articles were 1 founded The thirty nine 
| upon a body of articles compiled and publiſhed articles, 


in the reign of king Edward the fixth, 


They were firſt paſſed in the convocation, and con- 
firmed by the royal authority, in the year 1562, 

Then they were afterwards ratified anew in the 
1571, in the following form; which form is printed at 
the end of the ſaid articles, and is that ſame ratification 

which 
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which Ie referred to by the goth canon hereafter mentlon» 
ed; viz, „ This book of articles before rehearſed, is 
te again approved, and allowed to be holden and executed 

* within the realm, by the aſſent and conſent of our 
* ſovereign lady Elizabeth, by the grace of god, of 
* England, France, and Ireland, queen, defender of the 
% faith, and ſo forth, Which articles were deliberately 
% read, and confirmed again by the ſubſcription of the 
* hand of the archbiſhop and biſhops of the upper houſe, 
* and by the' ſubſcription of the whole clergy of the 
* nether houſe in their convocation, in the year of our 
Jord 1571.” | 

Then they were again ratified by king Charles the firſt, 
in theſe words, which are commonly prefixed to the ſaid 
book of articles; viz. . Being by god's ordinance, ac- 
* cording to our juſt title, defender of the faith, and ſu- 
* preme governor of the church, within theſe our domi- 
% nions; we hold it moſt agreeable to this our kingly 
& office and our own religious zeal, to conſerve and 

& maintain the church committed to our charge, in the 
unity of true religion and in the bond of peace, and 
not to ſuffer unneceſſary diſputations, altercations, or 
* queſtions to be raiſed, which may nouriſh faction both 
& in the church and commonwealth. We have there- 
« fore upon mature deliberation, and with the advice of 
& ſo many of our biſhops as might conveniently be called 
« together, thought fit to make this declaration follow- 
44 ing: 

1 Tat the articles of the church of England (which 
©& have been allowed and authorized heretofore, and which 
dur clergy generally have ſubſcribed unto) do contain 
« the true fodtrine of the church of England, agreeable 
& to god's word; which we do therefore ratify and con- 
% firm, requiring all our loving ſubjects to continue in 
* the uniform profeſſion thereof, and prohibiting the leaſt 
« difference from the ſaid articles, which to that end we 
* command to be new printed, and this our declaration 
& to be publiſhed therewith : 

4 That we are ſupreme governor of the church of Eng- 
t land; and that if any difference ariſe about the ex- 
4 ternal policy, concerning injunctions, canons, and other 
* conſtitutions whatſoever thereto belonging, the clergy 
t“ in their convocation is to order and ſettle them, havin 
et firſt obtained leave under our broad ſeal ſo to do, and 
et we approving the ſaid ordinances and conſtitutions 
„ providing that none be made contrary to the laws an 

* euſtoms of the land: | 
«© That 


Articles, 


„ That out of our princely eare that the churchmen 
« may do the work which is proper unto them, the 
« biſhops and clergy from time to time in convocation, 
«« upon their humble deſire, ſhall have licence under out 
« broad ſeal, to deliberate of, and to do all ſuch things, 
«6 as being made plain by them, and aſſented unto by us, 
« ſhall concern the ſettled continuance of the doctrins 
« and diſcipline of the church of England now eſtabliſh. 


« ed, from which we will not endure,any varying of 


« departing in the leaſt degree : 

« That for the preſent, though ſome differences have 
« been ill raiſed, yet we take comfort in this, that all 
« clergymen within our realm have always moſt willing 
« ly ſubmitted to the articles eſtabliſhed, which is an 
« argument to us, that they all agree in the true uſual 
« literal meaning of the ſaid articles, and that even in 
tc thoſe curious points in which the preſent differences 
« lie, men of all ſorts take the articles of the church of 
« England to be for them ; which is an argument again, 
« that none of them intend any deſertion of the articles 
C eſtabliſhed : ey 

+ That therefore in theſe both curious and unh 


« differences, which have for ſo many hundred years in 


different times and places exerciſed the churchof Chriſt, 
« we will that all further curious ſearch be laid aſide, 
c and theſe diſputes ſhut up in god's promiſes as they be 
« generally ſet forth to us in the holy ſcriptures, and the 
« general meaning of the articles of the church of Eng- 
« land according to them; and that no man hereafter 
&« ſhall either print or preach to draw the article aſide any 
% way, but ſhall ſubmit to it in the plain and full mean- 
&« ing thereof, and ſhall not put his own ſenſe or com- 
„ ment to be the meaning of the article, but ſhall take 
« it in the literal and grammatical ſenſe: | | 
% That if any publick reader in either our univerſities, 
« or any head or maſter of a college, or any other per- 
& ſon reſpectively in either of them, ſhall aſx any ſenſe 
« to any article, or ſhall publickly read determine or 
« hold any publick diſputation, or ſuffer any ſuch to be 
$ held either way, in either the univerſities or colleges 
« reſpectively ; or if any divine in the univerſities ſhall 
% preach or print any thing either way, other than is 
% already eſtabliſhed in convocation with our royal 
« aſſent ; he or they the offenders ſhall be liable to our 
* diſpleaſure, and the churches cenſure in our com- 
„% mimon eccleſiaſtical, as well as any other z aud we 
* will fee there ſhall be, due execution upon them.“ 1 
2. BY 
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94 A Articies, 


To be fubſerided 2. By the 13 El. c. 12, None ſhall be admitted to the 

boy techs 2 A unleſs he ſhall firſt ſubſcribe to the ſaid 
| 1 

By perſons to be 3. And by the ſame ſtatute ; none ſhall be made mini. 

2 ſter, or admitted to preach or adminiſter the ſacraments, 

unleſs he firſt bring to the biſhop of that dioceſe, from 

men known to the biſhop to be of ſound religion, a teſti. 

monial of his profefling the doctrine expreſſed in the ſaid 

articles, nor unleſs he be able to anſwer and render to thy 

ordinary an account of his faith in latin according to the 

ſaid articles, or have ſpecial gift or ability to be apreach- 

er; nor unleſs he ſhall firft ſubſcribe to the ſaid articles, 


- | 
perſons to be 4. By Can. 36. No perſon ſhall be received into the 
ae. miniiry, nor Kee by inſtitution or collation admitted 
to ny eceleſiaſtical living, nor ſuffered to to preach, to 
catechize, or to be a lecturer or reader of divinity in 
either univerſity, or in any cathedral or collegiate church, 
_ City, or market town, pariſh church, — or in any 
other place, except he ſhall firſt ſubſcribe to this article 
following; viz. That he alloweth the book of articles 
of, religion agreed upon by the archbiſhops and biſhops of 
| provinces, and the whole clergy in the convocation 
Holden at London in the year of our lord god one thou- 
{and five hundred ſixty and two; and that he acknow- 
ledgeth all and every the articles therein contained, being 
in number nine and thirty, beſides the ratification, to be 
agreeable to the word of 759 
And by the ſtatute of the 13 El. c. 12. No perſon 
ſhall be admitted to any benefice with cure, except he 
Mall firſt have ſubſcribed the ſaid articles in the preſence 
of the ordinary; and all admiſſions to benefices of any 
. perſon contrary to this act, and all diſpenſations, quali- 
fications, and licences to the contrary, ſhall be merely 
void in law, as if they never were. ſ. 3, 7. 


The ſaid articles] It hath been doubted by ſome, what 
articles are here meant, namely, whether all the 39 arti- 
cles, or only ſuch of them as are in this act above ſpe- 
elfled. The caſe is this: The act requires firſt of all, 
that every perſon under the degree of à biſhop, pretend- 
ing to be a preacher or minilfer by reaſon of any other 
form of inſt tution, corif-cration, or ofderitigy than the 

„form fet forth in the time of Edw. 6. of then uſed, ſhould 
before Dee, 25: then next following, declare his allent 
and ſubſcription to all the articles of religion, which oy 
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Articles. 


concern the confeſſion of the true chriſtian faith and the deftrine 
; of the 1 141 in a book imprinted, intitled, 


Articles, whereupon it was agreed by the archbiſhopy 
and biſhops of both provinces, and the whole clergy, 
« jn the convocation holden at London in the ye 


4 1562,” &c, After which follow the ſeveral clauſes re- 


quiring ſubſcription to the ſaid articles in time to come; 
and the queſtion is, whether to the whole book of arti- 
cles, or only to ſuch of them as concern only the confeſſion 4 
the true faith and the dottrine of the ſacraments, tor theſe 
only were required in the former part of the act. 

there is a remarkable paſſage in D' Ewe's Journal, p. 239. 
which explains the aforeſaid clauſe, requiring aſſent a 
ſubſcription to ſome of the articles, and not to all, Mr, 
Peter Wentworth, in a ſpeech in the houſe of commons, 
inveighing againſt a meſſage of the queen to the houſe, 
that they ſhould not deal in any matters of religion, but firſt 10 
receive from the biſhops (for which ſpeech he was afterwards 
ſent to the eh expreſſeth himſelf thus: *I have 
4e heard of old parliament men, that the baniſhment of 
e the pope and popery, and the reſtoring of true religion, 
e had their beginning from this houſe, and not from the 
&« biſhops. And I have heard, that few laws for religion 
« had their foundation from them, And I do 'ſurely 
&« think (before god I ſpeak it) that the biſhops werg 
& the cauſe of that doleful meſſage ; and I will de vou 
% what moveth me ſo to think. I was, amongſt others, 
te the laſt parliament, ſent unto the biſhop of Canter- 
& bury, for the articles of religion that then paſſed thig 
* houſe, He aſked us, why we did put out of the book 
« the articles for the homilies, conſecrating of biſhops, 
„ and ſuch like ? Surely, Sir, ſaid I, becauſe we were 
tt ſo occupied in other matters, that we had no time to 
& examine them how they agreed with the word of god, 
„ What, ſaid he, ſurely you miſtook the matter; you 
vill refer yourſelves wholly to us therein? No, by 
& the faith 1 bear to god, ſaid I, we will paſs nothing 
© before we underſtand what it is; for that were but to 
i make you popes: make you 7 who liſt, ſaid J, 
de for we will make you none. And ſure, Mr. Speaker 
te the ſpeech ſeemed to me to be a pope-like ſpeech ; and 


„ J fear leſt our biſhops do attribute this of the pope's 
de canons Unto thethſel ves, Fuba nen poteſt errare.” 
N. B. Thi articles which concern faith and doctrine ate, 


ty, Þy Js 44 % 9, 10, 1, 12, 13, 14, 154 16, ½ 10, 22. 
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By the bende ef 5. By the 13 & 14 C. 2. c. 4. Every governor or head 
oolleges. of any Gulag 2 hall in either of the Univerſities, or of 
the colleges of Weſtminſter, Wincheſter, or Eaton, ſhall 
within one month next after his election or collation and 
admiſſion into the ſame government or head{hip, openly 


and publickly in the church chapel or other publick place (and 
of the ſame college or hall, and in the preſence of the 27th) 
fellows and ſcholars of the ſame or the greater part of fits an 


them then reſident, ſubſcribe unto the nine and thirty ar- 
ticles of religion mentioned in the ſtatute made in the 
thirteenth year of the late queen Elizabeth, and declare 
his unfeigned aſſent and conſent unto and approbation 
— 1 z on pain to loſe and be ſuſpended from all the 
nefits and profits belonging to the ſame government or 
headſhip, by the ſpace of ſix months, by the viſitor or 
viſitors of the ſume college or hall 4 and if ſuch governor 
of head ſo ſuſpended for not ſubſcribing, ſhall not at or 
before the end of fix months next after ſuch ſuſpenſion 
ſubſcribe unto the ſaid articles, and declare his conſent 
thereunto as aforeſaid, then ſuch government of headſhip 

ſhall be ipſ6 facto vold. . 19. | 
rr 6. By Can 149, No man ſhall be admitted à chan- 
— cellor, commiſſiry, or oficial, except before he enter 
Into or execute ſuch office, he ſhall take the bath of ſu- 
8 before the biſhop or In open court, and ſubſcribe 
the * articles; the fal oath and ſubſcription to be 

2 record 0 regiſter then preſent; 

By be 7. 11 6 ſims ſtatute of the 13 & 14 C. 4: % 4 No 
run ſhall be received of allowed ts preach as & lectufer, 
leſs he be firſt approved; and thereunts lected, by 
the archbiſhop of the province; or biſhop of the diveeſe, 
of (in eaſe the be be void) by the guardian of the (pi- 


fitualties j and (hall, in the preſence of the (aid archbilliop 13 
vf biſhop er guarcllan, read the nine and thirty articles uf fine 
religigh Mentioned in the ſtatute of the thirteenth year of and | 
the late queen Elizabeth, with deelaration of his un⸗ the e 
1 aſſenk ts the fame, f; 19. If an 
: By the 13 4% & 12, Ourates admitted ta any be- nat 
neſſes with cure (as all perpetual euraeies and chapels eee 
3 by the governors of queen Anne's bounty are) the e 
thall ſubſcribe the laid articles in preſence of the ordinary, tion 
9. By Can, 77, No man ſhall be admitted ſchoolmaſter, A 
except he ſubſcribe to the firſt and third articles in the ecclc 
thirty ſixth canon, concerning the king's ſupremacy, and ſhall 
the 39 articles, that he acknowledgeth them to be agree- cont 
able to the word of god, bein 


10. By V 


Artities. 


10. By the 1 c. 18. Diſſenting miniſters and teach- ny ain-ating 
ers are to declare their approbation of and to fubſcribe teachers or 


the articles of religion mentioned in the ſtatute made in 
the thirteenth year of the _— of the late queen Elizabeth, 
except the 34th, 35th, and 36th, and part of the 2oth 
(and in the caſe of anabaptiſts, except alſo part of — 
27th) ; otherwiſe they ſhall not enjoy the privileges bene- 
fi and advantages of the a& of toleration, 

11. By the afbreſaid act of the 1 

which eftabliſheth the preſent book of common pray 1 

11 ſubſeriptions to de made to the ſaid articles, ſhall 
conſtrued to extend, for and touching the 46th of the ſaid 
articles, concerning the bobk of conſecration of arch- 
biſhops and biſhops and otdaining of prieſts and deacons 

t forth in the — of king Edward the ſixth, utito the 

dok contalning the 7 ai manner of Making orduln- 

i and conſe rating, of biſhops prieſts and dbdevns in this 
mentlone Tuch ſort and manner as the ſume did 
ele unto the "hl former book ſet forth in the time of 
king Edward the ſixth, f. Dy * . 

14, By the 13 4% « 13. perſon to be admh/tted 
to a benefice with eure, * that within two months 
after his Industlon Cor at the füme kime that he all read 
the morning and Aae prayer, and declars his afſbht 
thereunto, 23 C. 4; c 28, ] he de publickly read the ſu - 
artleles In the fame church whereof he ſhall have ey, 
the 2 of 6 mor 7 5 Mare, with declaratlen 6f 
= nt the 2 mall Nr (ch halt 
bo ined eptived, bo 
had all Inſtitutions af dukten eofitrary hereuntö, 
* all difperſations, Nr unnd lleehees ts the 
55. all be wefeſy void, 75 

Hun. g. W hiever ſhall af, that an of, the 
ales and thirty articles agreed upon by the ＋ biſh 15 
and biſhops of beth previnees, and the whole clergy In 
the egnvecation holden at Londen in the I 110% as 
in any part ſuperſtitions of erranegus, of ſuch as he may 
not with a goed confeience fubferibe unte } let him 2 
bee ſo facto, and not reſtared but only by 
the archbiſhop, after his repentance and publick reyoca- 
tion of ſuch his ded errors, 

And by the ſtatute of the 13 El, c. 12, If any perſon 
eccleſiaſtical, or which ſhall have eccleſiaſtical living, 
ſhall adviſedly maintain or affirm any doctrine directly 


97 


preac 


& 14 C. 2. c. 4. In what ſenſe 
dhe thirty m_ 
article is to be 


ſubſcribed ung. 


To be read by 
miniſters alter 
Induttion, * 


Pejalty of 6p: 
begin 1 


contrary or repugnant to any of the ſaid articles, and 


being convened before the biſhop of the dioceſe, or the or- 
Vor. I. H dinary, 


Articles, 


dinary, ſhall perſiſt therein, or not revoke his error, or 
after ſuch revocation eftſoons affirm ſuch untrue doctrine; 
he ſhall by ſuch biſhop or ordinary be deprived of his ec- 
cleſiaſtical promotions. . 2. 8 


Aſteſſment for the repair of the church. See 


urch. | 
T9 Nun. See Ullig. 


— — _ — 


Alllſe. 


SSISE e a writ that lleth, where any man le put 
out of his lands or tenements, or of any profit to 
Aken in a certain place, and ſo difſelfed of his (ree- 


vl 


f which there are wur kinds 
( 10 Aifiſs of ue! Ae; which is, Where tenant in 
mb e; 10 tall, of For term of life, is put out and 
diffeilfed of his lands or tenements, rents, common of 
paſtute; ebmmon way, of of an oer, toll; or the like: 
(3) Aﬀiſte of ##H d, ane; Which lieth where + 
Man's anceſtor under Whom He elaimeth, died feifed 6f 
lands; tenements, Feats, Bf the like, that were held ij 
fee; and after fuck ancelter's death, à ranger abaterh. 
3) Aﬀiſe of darre/s 12 which is, where 4 
ma and his ancelters have preſented a elerk te & church, 
and afterwards, the chureß being void, a ſtranger pre⸗ 
fents his clerk ta the fame church, whereby the per ſan 
having right is diſturbed, | 
(4) Aﬀiſe de wtrum ; which lieth for a parſon againſt a 
layman, or a layman againſt a parſon, for lands or tenc- 


ments doubtful ; whether they be lay fee, or free alms 


belonging to the church, Terms of the law. 


- Audſence, 


ck. 


Audience. 


HE archbiſhop of Canterbury had formerly his court 

of audience; in which at 778 were diſpatched all 
ſuch matters, whether of voluntary of contentious Juriſ= » 
diction, as the archbiſhop thought fit to reſerve for his 
own hearing. They who prepared evidence, and other 
materials to lay before the archbiſhop, in order to his 
deciſion, Were called auditors, Afﬀterwards this court 
was removed from the archbiſhop's palace, and the Juriſe 


dition of It was exerciſed by the maſter or offlelal of the 


audience, who held his court In the confiſtory place at 
St, Paul's, But now the three great offices of official 
prineipal of the archbiſhop, dean or Judge of the peevill» 
urs, and official of the audience are and have been for u 
long time paſt vnſted Ih one perſon, under the genetal 
name of dean bf the grehes ; who keepeth his court In 
doctors-commons hall, 7 2 

The archbiſhop of York hath 
of aiidiefiee; * : 255; 


1471 of fall Mvings by the revenve of 
i 


Is like männer his court 


Helk Frults and tenths; See Firſt Fruits: 


Avoidance, 


I VOIDANCE, as oppoſed to plenarty, is, where Avaidence what, 
there is a want af a lawful incumbent on a be- 
nefice, during which vacancy the church is guafi viduata, 
and the poſſetſions belonging to it are in abgyance, God, 
Jutrad. 42. 
And this happeneth ſeveral ways : 
2. The moſt uſual and known means, by which any By &eath; 
ſpiritual promotion doth become void, is by the a& of god, 
Viz, by the death of the incumbent thereof. And ſuch 
avoidance doth commence from the of of the death of 
ſuch incumbent. And the patron is obliged to take notice 
of it at his peril, and not to expect an intimation from 
the ordinary, Vatſ. c. 1. 
3. By reſignation; which is the af of the incumbent. By rehgnation, 
And this being neceſſarily made into the hands of the or- 
H 2 dinary, 


100 


5 ceffion, 


Ho tied, 


| a 


' voidances b 


175i. behalf, and moreover thereof ſhall do right and —— 


Avoidance. 


dinary, and not valid but as admitted 2 him z the void- 
ance conſequent upon it Is to be notified by the ordinary 
to the patron, %%% 992, 

1 y ceflion, of the acceptance of a benefice Incom- 
patible z which alſo de the net of the incumbent, In which 
eaſe, the benefice, If of the yearly value of $1, or above 
Is vold by act of parliament, and no notice Is needſul if 
under $1, 4 year, it is void by the canon law, and the 
patron may either preſent his clerk Immediately and re- 
quire admiſſion, or may ſue in the court chriſtian fur ſen. 
tence of deprivation, and walt for the notlee to be given 
n, or the ordinary himſelf may ex mero officio 
ty deprivation, and then give notice; In like 
manner, When & parſon IM of eccleſiaſtical benefices 
o any kind, is protfigted to a biſhoprlek, and there is no 
{ſpenſation to hold them in commendam with the biſhop- 
kek; in ſich eaſt, upon the eoaſteration of the biſkop 
they become void, and the Hah of preſentation belongs 
t6 the cron. 6% 794: 16 L $: 

Hut by law in Ireland, ag ke take ahy dighity 
of den " there, isl he has reſigned all his preferments 
in England i by which reſignation the king is prevented 
of the preſentation, Which is fald te have been agreed, 
ip the dale of the RN. af Durham und Balifhury, wpen 
the promotion of Dr, Rundle to the biſhopiick of Derry 
in the by 1735. 

Hy deprivation 4 which is the % of the ordinary : 

ich voldance being created by ſentence in the eccle- 
ſiaſtical court, muſt be notified to the patron z but takes 
not place preſently, if an appeal is depending. Gib/; 


2, 
hy By the ac of the lat; as in caſe of fimony ; not 


procee 


ſubſcribing the articles or declaration ; or not reading of 


the articles or the common prayer. All which bein 
at of parliament, are to be unde 
(with regard to the times of the commencement of ſuch 
voidances, and the notice of them) according to the di- 
tections and limitations of the reſpective acts. Gibf. 792. 

7. By the 25 Ed, 3. it, 3. c. 8, Jhereas the prelates 
baue ſhewed and prayed remedy, for that the ſecular juſtices da 
aceroch to them cogniſance of voidance of benefices of right, which 
cogniſance and the diſcuſſing thereaf* pertaineth ta the judges of 
holy church, and not to the lay judge ; the king will and grant- 
eth, that the ſaid juſtices ſhall from henceforth receive = 
challenges mage or to be made by any prelate of holy church iy 


[ 
| 
| 
; 
, 
1 


Avoldante. 


And the dletinction which hath obtained is this: If tt 
come In queſtion, whether the church be full of an in- 
eumbent or not, the ſame ſhall be tried wy the certifl= 
ente of the biſhop, who beſt knows of the inſtitution, but 
if the ue to be tried be, whether the church be vol 
or not, the ſame ſhall be tried by n Jury at the common 
law, unleſs the iſſue to be tried be upon ſome ſpecial act 
of avoidance, for then the ſaine ſhall be tried by the cer- 
tificate of the biſhop, ſb as the eſpecial eauſe of the 
avoidance be ſpiritual; Hughes, e. 13. Gif, 793. 


Waptiſm, 


I. Baptiſm of infanti, 


it, Publith 


V 

4p. 

III. Private baptiſm. 

rugs pr of ri 

VI. u of tbe ren 1 
/ 


VII, Bapit Foot in alien, 
VIII. Rr 75 * 


I, Bapti/m of infants, 
Art. 27, ＋ 


HE baptiſm of young children is in an 
wiſe to be retained in the church, as m 
agreeable with the inſtitution of Chriſt, 
Rubr, The curates of every pariſh ſhall often admo- 
niſh the people, that they defer not the baptiſm of their 
children longer than the firſt or ſecond ſunday next after 
their birth, or other holiday falling between; unleſs 


upon a great and reaſonable cauſe, to be approved by 
the curate, | | 


II. Publick baptiſm, 


1. At firſt baptiſm was adminiſtred publickly, as de- Font, 


eaſion ſerved, by rivers: Afterwards the baptiſtery was 
built, at the entrance of the church or very near it; 
which had a large baſon in it, that held the perſons 
to be baptized, and they went down by ſteps into it. 
| H 3 Afterwards, 
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When 


Previous notice, 


Ged ſathers. 


Baptilm. 


Afterwards, when immerſion came to be diſuſed; fonts 
were ſet up at the entrance of churches; 1 Still, Eel, 
Cafes 146. 

Edvinnd, There mall be & font of ſtone, of other com- 
ome material; in every church; which ſhall be decent- 
Y 3 und kept, und not converted to other wiſts; 

Hl. 341: 

And by Cn, Bi: There thall be & fort of ſtone; 
in every church; and chapel Where paptifm is te bs 
Miniftred 3 the fame ts be (bt in the anient vital 
Ae 1 which only font the miniſter thall baptize 

Ahle: 

F 3, Kubr, The pegple are t@ be admenithed, that it 
is maſt eonvenient that baptifm thall nat be adminiftred 
but upan fundaps and other holidays, when the molt 
number of people come together; as well for that the 
congregation there pat may teſtify the receiying of 
them that be newly baptized inta the number of Chriſt's 
church; as alſo 4 in the baptiſm of infants, every 
man preſent may be put in 4 K of his on pro- 
feſſion made to god in his baptiſm. Nevertheleſs, if no- 
ceſſity ſo require, children may be baptized upon any 
other day, | 

And by Can. 68. No miniſter ſhall refuſe or delay to 
chriſten any child according to the form of the book 
of common prayer, that is brought to the church to him 
upon ſundays and holidays to be chriſtened (convenient 
warning being given him thereof before). And if he ſhall 
refuſe 50 to do; he ſhall be ſuſpended by the biſhop | 
of the dioceſe, from his miniſtry, by the 4 of three 
months. 

3. Rubr, When there are children to be baptized, the 
parei!ts ſhall give knowledge thereof over night, or in the 
morning before the beginning of morning prayer, to the 
curate. 

4. Rubr. There ſhall be for every male child to be 
baptized, two godfathers and one godmother ; and for 
every female, one godfather and two godmothers, 

Can. 29. No parent ſhall be urged to be preſent, nor 
be admitted to anſwer as godfather for his own child : 
nor any godfather or godmother ſhall be fuffered to 
make any other anſwer or ſpeech, than by the book of 
common prayer is preſcribed in that behalf, Neither 
ſhall any perſon be admitted godfather or godmother 
to any child at chriſtening or confirmation, Fefore r 

al 


EFF 


Baptiſm, 
ſaid — ſo undertaking hath received the holy com- 


mun 
. 


ümmecllate l after the laſt leſſor at evening prayer, as the 
a + hl diſcretion ſhall appoitit: pipe 
then te be filled With pure Water, all perform the office 
of publick baptifia: 

bien the queſtions in the office of the 3 £4, 6: 56% 
thou FAuounees 6nd I Bn 4 Were put te the ehild; and nos 
is the gedfathers and gadmothers which (with all que 
(yubmiffian 1. 4 mare applicable ta the end of the in- 
ſtitution 3 beſides that it is not conſiſtent (as it feemeth) 
with the propriety of language, 
ſons collectiveſy, Doſt thou \ the 
this or that! 


to ſay ta three per- 
name of this child do 


4 By a conſtitution of archbiſhop Peccham, The mi- Naming the 
niſters (hall take care not to permit wanton names, which «bild. 


being pronounced do ſound to laſciviouſneſs, to be given 
to children baptized, eſpecially of the female ſex: and if 
otherwiſe it be done, the ſame ſhall be changed by the 
biſhop at confirmation, Lind. 245. 
Which being ſo changed at confirmation (Lord Coke 
ſays), ſhall be deemed the lawful name. 1 Inf 3 
And this might be ſo in the time of lord Coke; but 
now the caſe ſeemeth to be altered, In the ancient oſſi- 
ces of confirmation, the biſhop pronounced the name of 
the child ; and if the biſhop did not approve of the name, 
or the perſon to be confirmed or his friends deſired it to be 
altered, it might be done, by the biſhop's then pronoun- 
eing a new name: But by the form of the preſent litur- 
y, the biſhop doth not pronounce the name of the per- 
on to be confirmed, and therefore cannot alter it, Fohn/. 
A. D. 1281. num. 3. 


8, Rubr. The prieſt, taking the child into his hands, Dipping 


ſhall ſay to the godfathers and godmothers, Name this 
child: And then naming it after them (if they ſhall cer- 
tify him that the child may well endure it) he ſhall dip it 
in the water diſcreetly and warily, ſaying, N. I baptize 
thee, in the name of the father, — of the ſon, and of 
the holy ghoſt, | | 

But if they certify that the child is weak, it ſhall ſuf- 
ice to pour water upon it. J. 


H4 Note, 


on. , 
Auk, Atd the godfuthers and godinothers, and the At wiettins is 
ple with the children, muſt be ready at the font, either attend, 

inimediately after the laſt leſſon at morning prayer, or elſe 


107, And the prieſt cbiming to the font, Which is Ode 
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E: of, 


Waptifir, 

Note, the dipping by the office of the 2 #4 6: was net 
all over z but they Ir e the right fide, then the 
left, then the fave towards the fork, 

9: Then the minifter alf fign the child with the fign 
of the eroſs, And ts take way all ſeruple concerning 
the ſame ; the true explication thereaf, and the juſt rea- 
ſans for the retaining of this ceremony, are ſet forth in 
the thirtieth canon, Rybr, 

The ſubſtance of which eanon is this: That the firſt 
chriſtians gloried in the croſs of Chriſt ; that the ſerip- 
ture doth fet forth our whole redemption under the name 
of the croſs ; that the ſign of the croſs was uſed by the 
firſt chriſtians in all their actions, and eſpecially in the 
baptizing of their children ; that the abuſe of it by the 
church of Rome doth not take away the lawful uſe of it; 
that the ſame hath been approved by the reformed di- 
vines, with fufficient cautions nevertheleſs againſt ſuper. 
ſition in the uſe of it, as, that it is no part of the 
ſubſtance of this ſacrament, and that the infant baptized 
is by virtue of baptiſm before it be ſigned with the ſign 
of the croſs received into the congregation of Chriſt's 
flock as a perfect member thereof, and not by any power 
aſcribed to the ſign of the croſs; and therefore that the 
ſame being purged from all popiſh ſaperſtition and error, 
and reduced to its primary inſtitution upon thoſe rules 
of doctrine concerning things indifferent which are con- 
ſonant to the word of god and to the judgments of all the 
ancient fathers, ought to be retained in the church, con- 
ſidering that things-of themſelves indifferent do in fome 
ſort alter their natures when they become injoined or pro- 
hibited by lawful authority. 


III. Private baptiſm, 


Ruby, The curates of every pariſh ſhall often warn 
the people, that without great cauſe and neceſſity, they 
wy wa hot their children to be baptized at home in their 
oules, - | 
Gan, by. If any miniſter 28 duly, without any man- 
ner of colluſion, informed of the weakneſß and danger 
of death of any lnfant unbiptized in his pariſh, and thefe⸗ 
upon defired to go or come to the place where the (hid 
nol remaineth, to baptize, the ſawe, ſhall elther wil- 
fu i refuſe fo tg do, or of purpoſe or of groth negligence 
ſhall fo defer the thme, as When he might conveniently 
have xeforted to the place, and have baptized the = in- 

ants 


Baptifm, 


fonts it Get thee! fuck his default unbaptized j the faid 
minifter alf be fuſpended for threes Manthe, and before 
his reſtivutien thall acknowledge his fault, and promiſe 
before his ardinary, that he will not wiltingly incur the 
like again, Provided, that where there is ä curate, af 
a ſubititute, this conſtitution ſhall nat extend ta the 
parſan or vicar himſelf, but ta the curate or ſubſtitute 
lent, 

F Ruby, The child being named by ſome one that is pre- 
ſent, the miniſter ſhall peur water upon it, 

And let them not doubt, but that the child fo baptized 
is lawfully and fufficiently baptized, and ought not to 
be baptized again. Yet nevertheleſs, if the child which 
is after this ſort baptized do afterward live, it is expedi- 
ent that it be brought into the church, to the intent that 
the congregation may be certified of the true form 
of baptiim privately before adminiſtred to ſuch child. 
Ja. 


IV. Lay baptiſm. * 


Edmund. Women, when their time of child-bearing 
is near at hand, ſhall have water ready, for baptizing the 
child in caſe of neceſſity. Lind. 63. 

Otbo. For caſes of neceſſity, the prieſts on ſundays ſhall 
frequently inſtru their pariſhioners in the form of bap- 
tiſm. Athon. 10. 

Peccham. Which form ſhall be thus: I cry/fen the in 
+a hank anos and of the ſone, and of the holy goſte. 

ind. 244. 


Peecham. Infants baptized by laymen or women (in im- 


minent danger of death), ſhall not be baptized again: 
And the prieſt ſhall afterwards ſupply the reſt. Lind. 


41. 

Edmimd, If a child ſhall be baptized by a lay perſon at 
home, by reaſon of neceſlity z the water (for the reverence 
of baptifm) ſhall be either poured into the fire, or car- 
ried to the church to be put in the font: and the veſſet 
ſhall be burnt, or applied to the uſes of the church. Lind, 


2#. 

By the Rubyrichs of the 2d and of the gth of Edward 
the Heth e it was ordered thus! The paſtors ani eurates 
ſhall often admonifh the people, that without great cauſe 
and neeeffity they baptize not children at home in thely 

oufes 4 and when great need ſhall compel them (© tg 
d, that then they winger it on this Faſhion 1 Firit, e 
them that be profent call upon god for his grace, and ſn 

ine 
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the lord's prayer, if the time will ſuffer: And then one of 
them ſhall name the child, and dip him in the water, or 
ur water upon him, ſaying theſs words, I baptize thee 
in - 1 name of the father, and of the ſon, and of the holy 
hoſt, | : 
: In the manuſcript copy of the articles made in convo. 
cation in the year 1575, the twelfth is, Item, Where 
ſome ambiguity and doubt hath riſen among divers, by 
what perſons private baptiſm is to be edminiffred foraſ- 
much as by the bobk of common prayer allowed by the 
ſtatute, the biſhop of the dioceſe is authorized to expound 
and reſolve all ſuch doubts as ſhall arife, concerning the 
manner how to underſtand and to execute the things con- 
tained in the ſaid book; it is now, by the ſaid archbi- 
thop and biſhops expounded and reſolved, and every of 
them doth expound and refolve, that the ſaid private 
baptiſm, in caſe of neceſſity, is only to be miniſtred by 
a lawful miniſter or deacon called to be preſent for that 
purpoſe, and by none other: And that every biſhop in 
his dioceſe ſhall take order, that this expoſition of the 
faid doubt ſhall be publiſhed in writing, before the firſt 
day of May next coming, in every pariſh church of his 
dioceſe in this province; and thereby all other perſons 
Hall be inhibited to intermeddle with the miniſtring of 
_— privately, being no part of their vocation, 
his article was not publiſhed in the printed copy ; 
but whether on the ſame account that the fifteenth article 
Was left vut (namely, becauſe diſapproved by the crown) 
doth not certainly appear, However the ambiguity re- 
mained, till the conference at Hampton=court, in which 
the king ſaid, that if baptiſm was termed private, becauſe 
any but a lawful miniſter might baptize, he utterly dif 
liked it, and the point was there debated which de- 
bate ended in an order to the biſhops to explain It (o, as 
to reſtrain It to a lawful miniſter, 

Accordingly, In the book of common prayer which 
was ſet forth the ſame year, the alterations were printed 
In the rubrlek thus | —— And alſo they mall warn them, 
that without great eauſe they procure nt their childrengts 
bs baptized at home in their houſes, And when great 
need ſhall compel them (6 to do, then bapti/h hall be ad- 
Miniftred on this faſhion : Firſt, let 144 la miner and 
them that be preſent call upon god for his grace, and 
ſay the lotd's prayer, if the time will ſuffer i and then 
the chi being named by foie one that is preſents the 11 

nin 
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nini lor ſhall dip it in the water, or pour water 2 it: 
And other expreſſions, in other parts of the ſervice, 
which ſeemed before to admit of lay baptiſm, were ſo 
turned, as expreſly to exclude it, Gibſ. 369. 
Nevertheleſs, biſhop Fleetwood ſays, that lay baptiſm 
is not declared invalid by any of the offices or rubricks, 
nor in any publick a& hath the church ever ordered ſuch 
as have been baptized by lay hands to be rebaptized by 
a lawful miniſter, though at the time of the reſtoration 
there were ſuppoſed to be in England and Wales 2 or 
oo, ooo ſouls baptized by ſuch as are called lay hands. 
fle ſays, whether the indiſpenſible neceſſity of baptiſm 
be the doctrine of the church of England or no, he 
cannot with certainty determine; but becauſe he is per- 
ſuaded that the church doth not hold lay baptiſm to 
be invalid, he is ſo far 
baptiſm to be indiſpenſibly neceſſary where it can poſ- 
ſibly be had, and will have lay baptiſm (when a law- 
ful ,miniſter cannot be had) rather than none at all, 


Fleetw, Works 530. 
V. Baptiſm of thoſe of riper years. 


Preface to the book of common prayer. It was thought 
convenient, that ſome prayers and thankſgivings, fitted 
to ſpecial occaſions, ſhould be added; particularly, an 
office for the baptiſm of ſuch as ate of riper years; 
which, altho' not ſo neceſſary when the former book was 

z yet by the growth of anabaptiſin thro! the II- 
cetitivuſheſs of the late times crept in amongſt us, is 
no become neceſſary, and may be always uſeful for the 
baptizing of ativer In our plantations, and others con- 
yerted to the faith, 

Rubrich, When any ſuch perfons as are of riper years 
fre to be baptlyed, timely notſee ſhall be glven to the 
biſhop or whom he ſhall appoint for that purpoſe, a week 
before at the leaſt, by the parents or ſbome other diſerect 
perſons z that (6 due ears may be taken for thelr exam 
15 whether they be ſuMelently Inſtrusted In the pri- 
elples of the chriſtian religlon; and that they may be 
exhorted to prepare theitſb[ven with prayers and faſting 
for the recel vitg of this holy ſacrament; 

And if they ſhall be wund Oft, then the godfathers and 
godmothers (the prog being aſſembled upon the ſunday 
bt holiday —— — ſhall be ready to preſent chem at 
the font, linmediately after the ſecond leſſon either at 

moökhintz 


rſuaded that the church holdeth 
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morning or evening prayer, as the curate in his diſcre. 
tion ſhall think fit. 

And it is expedient that perfon thus baptized 
ſhould be confirmed by the biſhop, ſo ſoon after his bap. 
tiſm as conveniently may be; that ſo he may be admitted 
to the holy communion, 


VI. Baptiſm of the children of papifts, 


By the 37 "ll! wary pop popiſh recuſant, which ſhall 
have any Child born, ſhall within one month next after 
the birth, cauſe the ſame to be baptized by a lawful mi. 
niſter according to the laws of this realm, in the open 
ehur ©h of the erh where the child ſhall be born, of 
ſome other darch near adjoining, of chapel where 
aptiſh le een or if by infirmity of — 
Ba {t eannot be brought to ſuch ch plate then the 


«ll within the time aforeſaid, bs peised by the 

| miniſter of any of the (alt atifies or places | 60 

in that the father of fuch ehild if he be Niving ons 

nth after the birth, of If he be dead within the (ail 
month, then the mother of fen child, hall forfeit 1661; 
one third ts the king, one third ts him who hall fue (1 
any of the king $ eQUWrts o * and one third te ths 
your of the fald parith, / 


VII Bapti/n 0 in the plantations. 


It hath been g polnt debated In the court of king's 
benen, whether by baptiſh a negro fla ve 1 .. 


wn oh q ; 146; Hut this ſeemeth ty now 

ttled in the negative both by divines and lawyers, 

iſhop Fleetwood ig, ther is no oy of loflug the fer- 
„ 


View and profit of their ny y letting them become 
ehriſtians z that they att prohibited neither by the laws 
bf god, nor 6f the realm, kee — chriſtſan Haves; 
= — Haves are neo More at liberty after * are 
baptized, than they were before, Festen 14 
Aid both the lord ehaneellon 'falbot and Hardwicks 
ou | their opinions the fame Way. ===Archb, Seeter's (or 
before the ſneſety for propagating the goſpel in for 


relgn parts, in the year 1749: 


Baptiſm, 


VIII. Fee for baptiſm. 


L We: dr injoin, that no ſacrament of the 
a hell be denied C8 8. * 4 ſum 
of money : becauſe if any thing bath been accu to be 


ven by the pious devotion 0 the j withful, we will that juſtice 
1 bee. to the Arg to ordinary of the Yo 


afterward, 


Upon the necount of F og) That ls, uſed to 
be paid or taken in iy Amin {tration of any of the la- 
eraments, Lind. 258. 


Shall de denied) Or delayed. Lind. 258, 


rr be given) That le, of old; and 
tim N will etente a wee l „ ut 
© have pald (4 wigs 

ly 


I aner, H urdenun, 4 
hunch e Had =; m5 7 at the froneh 
Huren In the Havey Dy Laneatter, view of Br, 
artin's, in whieh Aud It le together with the clerk 
libelled againſt him bot & foe of 86, 6d, due ts him, 4 
1% for the elerk, A prohibition was moved for 4 and it 
— urg N that this Was an eceleſiaſtival foo due by the 

Holt ehlef jüſtles ! Nothing ean be . of 
— e ght z and how can & canon take money out 
of —— AN Lind lays, It v1 to take 
nf dag fot Tad os ueylng, unleſs It be u fee due 
Ayr hut then, a cuſtom Rs any perfor to tale 

a a hi hen he "A not chriſten 
hi, * not goo, like the eaſe in Hobart, where ns 
an in one par anch is buried In A Ir parith 


Where he died (hall not have & bufyin you have 
F obey ry , 


that Fight z but 


oy 1 At ke Rave money Fur chriftnings, when you dy 
| | $3*+ 
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I. Who ſhall be deemed a baſtard; and therein of 
1. 154 births, . 
II. Trial of daſtardy, 

III. Conſequences 6 — 4 

IV. Puniſoment of the mother and reputed father if 
a baſtard child, 


I. Who ſhall be deemed a baſtard, and therein f 
ſuppoſititions births, 


ont of law« 1. E term all by the nameof baſtards, that be born 
matrimony out of lawful matrimony, 1 hf. 244. 

Hvſband withia 2+ Lord Cote ſays, By the common law, if the huſ- 
the four ſeas, band be within the four ſeas, that is, within the juriſdiction 
of the — of England, if the wife hath iſſue, no proof is 
to be admitted to prove the child a baſtard, unleſs the huſ- 
band hath an apparent impoſſibility of procreation ; as if 
the huſband be but eight years old, or under the of 
proereation, ſuch iſſue is baſtard, albeit he be born within 
marriage. But if the iſſue be born within a month or « 
day after marriage, between parties of full lawful age, the 

ehild is legitimate. t %. 244: 
ebend on: 3: H. $ G: 2 Pendvell and Pendrell, U 


an iſſue out 


were, of chaneery to "yy whether the plaintiff was the heir at 


law of one Th Pordyell, it was agreed, that the plain= 
tis father and mother were married, and cohabited for 
forme months z that they parted, ſhe ſtaying in Londen, 
and he ing ato Staffordihire z that at the end of three 
ars the plaintiff was born, And there being ſome 
oubt upon the evidence, whether the huſband had net 
© been in London within the laſt year, it was ſont to be 
tried, And the plaintiff reſted at firſt upon the preſump- 
tion of law in favour of legitimacy, which was encountred 
by ſtrong evidence of no acceſs, And it was agreed by the 
court and counſel on the trial at Guildhall before lord 
chief juſtice Raymond, that the old doctrine of being 
within the four ſeas was not to take place, but the Jur 
were at liberty to conſider of the point of acceſs; whic 
they did, and found againſt the plaintiff, Str. 925. 


And 


nature the child can be his; or if the adulterer and adul- 
tereſs be ſo known to keep company together, that by 


| juſt account of time it cannot fall out to be any other 


man's child but the adulterer's: it is accounted to be 8 
baſtard, God. 479. 

4. If the huſban 
that he cannot by any poſſibility beget any iſſue ; if his 
wife hath iſſue divers years after, this ſhall be baſtard, 
altho" it be begotten within marriage, becauſe it is ap- 
parent that it cannot be legitimate, 1 RolPs Abr. 358. 

M. 6 G. 2, Lomax and Holmden, In eje&ment; The 
queſtion on a trial at bar was, whether the leſſor was ſon 
and heir of Caleb Lomax, eſquire, deceaſed z which de- 
pended on the queſtion of his mother's marriage. And 
that being fully proved, and evidence given of the huſ- 
band's being frequently at London, where the mother 
lived, ſo that acceſs muſt be preſumed z the defendants 
were admitted to give evidence of his inability from a bad 
habit of body, But their evidence not going to an im- 
— 1 but an improbability only ; that was not thought 

elent, and there was a verdict for the plaintiff, Str. 
940. 
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And fo by the rules of the civil law, if the huſband be 
ſo long abſent from his wife, as that by no poſſibility of. 


d be caſtrated, ſo that it is apparent Imporenep, 


3. If a man matry his kinſwoman within the degrees, Ive of « marti- 


the Illue between them eis not baſtard until divorce found; 2 — 


for the marriage was not void, t Ros Abr. 3 


7. 
6, When a woman is ſeparated from her hand by a epi begotten 
divorce & Menſe et — the children ſhe has during the after « diveres, 


ſeparation are prefumed to be baſtards z unleſs it appear 
upon * that the huſband after ſuch ſeparation did 
f 


f 
cohab with his wife, 1 Bae. A 412, 


7. All children 3 which thall be bern without Ebild been aus 


the ligeance of the king of 


ngland, ſhall have the ſame of the king's le 


benefit of inheritance as If they were born within the estas, 


king's Ugeanee z ſo always, that the mothers of ſuch ehll- 
dren do paſs the ſea by the licence and wills of their huf- 
bands, And if it be alledged againſt any ſuch barn be- 
ond the ſea, that he is a baſtard, in caſe where the 
Lithop oußht to have cognizance of baſtardy ; it ſhall be 
commanded to the biſhop of the place where the demand 
is, to certify the king's court where the plea thereof 
hangeth, as of old times hath been uſed in the caſe of 


' baſtardy alledged againſt them which were born in Eng- 


land. 25 Ad. 3. ,. 2. 
as EXD I 8. To 


1 Baſtards. 


Child born be- 8. To the ling writ of » whether one being bore 

fore the paretts Before matrimony, may inherit in like manner as he that is born 

A after matrimony z all the biſhops anſwered, that they wauld nat 

mor could not anſwer to it, becauſe it was directly again the 

common order of the chargd, And all the biſhops in/fanced the 
lords, that they would conſent, that all ſuch as were born gurt 
matrimony ſhould be legitimate, as well as they that be 
within matrimony, as to the e of inheritance, foraſmuch 

- a1 the church accepteth ſuch for legitimate. And all the earl 
and barons with we voice 11 * „ that they would not change 
the laws of the realm, which hitherto have been uſed and ap- 
proved, 10 H. 3. e. 9. 


Againſt thi common order of the churrh] For the better 
underſtanding of which, it Is ts be known, that in the 
me of pope Alexander the third, which Was if the 6 
2. this confviturion Was mide, that children born be⸗ 
fore ſolemnigation of mattimony, Where matrimony fol- 
lowed, ſhould be äs legitimate bs inherit unto theſt an⸗ 
eeſters, as hols that Were burn after MAtIMOAy 4 And 
thereupon the ſtatute faith, that the ehurch aecepteth fuck 
for ſegitimate: 4 tft. 96; 


Te bf e tor fy Hereupon thefs twe ef: 
by e e 6 I foreign Langner eon⸗ 


fAitutien made by authority of the Pty being againſt the 
law and euſtam of the realm, bindeth not unelf it be al- 

lawed by act of parliament ; which the biſhops here prayed 

i might have been: for na law or cuſtom of England 

een be taken away, abrogated, or annulled, but by autho- 

rity of parliament, 2, That altho' the biſhops were ſpi- 

ritual perſons, and in thoſe days had a 1 dependency 

on the pope; yet in caſe of general baſtardy, when the 

king wrote to them to certify who was lawful heir to any 

— or other inheritance, they ought to certify accord- 

ing to the law and cuſtom of England, and not accord- 

ing to the roman canons and conſtitutions, which were 
contrary to thi law and cuſtom of England, wherein the 

. biſhops ſought at this parliament to be relieved. 2 IH. 97. 

culld born after, 9+ If a nan hath a wife and dieth, and after within a 
the fathers fhort time the wife marrieth again, and within nine 
death, and the months hath a child, ſo that the child may be the child 
aof the firſt or of the ſecond huſband ; in this caſe, if it 


| __ cannot be known by circumſtances, the child may chuſe 

| the firſt or ſecond huſband for his father. 1 ROH“ Abr. 
1 357» 

By 


Baftaids, 


Dy the civil law, ſuch as were born in the beginning 

bf the eleventh month after the deceaſe of their mother's 

huſband, were to be accbunted legitimate; but ſuch as 

were born in the end thereof, were to be accounted baſ- 

tards : Yet the gloſs there relates to « matter of fact con- 

— to this law; and gives us an inſtänce of a widow in 
aris 


who was delivered of a child the fourteenth month 
after her huſband's death 7 the good repute of this 
woman's contineney prevailed ſo much againſt the letter 
of the law; that the court judged the cauſes of childbirth 
to be ſometimes extraordinary, the woman to be chaſte, 
and the child legitimate, But this; as the gloſs addethy 
vught not to be eaſily drawn into example; Ged, 4821 
t wits found by verdict, that Henry the ſon of Beatrice, 
whith was the wife of Robert deceaſed; was born 
eleven days after u Woman's furtheſt lawful time: And 
thereupon it was adjudged; that he was hot the ſon of 


o 


Robert, Now the time (on lord Cet) in that caſt 
appointed by the law, at the furtheſt is Hine months, or 


forty weeks; but ſhe may be delivered before that time 


113. | 
Not in the foregoing ene inflead of the fu te 
Wieſt Hm, it might have been Petter ts have faid 


(460M HW. I ; 
M. 44 Alles and Bowrroll, Ejeftment for lands in 
Munden in the county of Hertford, The 22 upon 
evidence ta the jury was, whether Kanu Augrezs o_ 
the twenty third of March, and his wife being wit 
child, but not delivered until the fifth of January fol- 
lowing (Which was forty weeks and nine days, and then 
delivered. of a daughter named #/iz4beth) thall be reputed 
the father tb the Fad Elizabeth, or that ſhe were a baſtard. 
For it was proved; that he fell ſick upon the twenty fe- 
cond day of March, and died the day following of the 
plague; And that Edmund Andrews (father of the aid 
Edmurd who was dead) in malice to his ſon's wife; did 
much abuſe her; and cauſed her to be diſlodged from places 
where the was harboured; and to lie in the cold ſtreets ; 
and that ſhe was fo uled for ſix weeks together before her 
travel; and ſhe being brought into a woman's houſez 
who commiſerated her caſe, having warmth and ſuſte- 
nance, was preſently within twenty four hours delivered 
of the ſaid #/izabeth. And this being proved; and this 
miſuſage, by five women of good credit, and two doctors 
of phyſick, viz. Sir Villiam Paddy and doctor Mundferd; 
and one Chamberlaine (who was a phyſician, and in na- 
Vo. I. 1 ture 
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ofititious 
a.. 
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ture of a midwife); upon their oath z they affirming that 
the child came in time convenient to be the daiighter of 
the uy who died ; and that the uſual time for a woman 
to go with child; was nine months and tem days, to wit, 


ſolar months; that is, thirty _ to the month, and not 
lunar months ; and that by reaſon of the want of — 
in the Woman of the child, or by reaſon of Ill uſage, the 
might be a longer time, vie. ts the end of ten months 
or more; the evurt held here, that it might well be t 
the phyſlelans had affirmetl And the phyſicians further 
affifned, that & perfect birth may be at fever months, 
g6e6rding te the ſtrength of the mother, or of the child 
Which is as — 1 the time of the proper birth | and 
by the fame reaſon it may be as long deferred by accident, 
which is eemmenly eccallaned by inflrmities of the 

er paſfians of the Mind, the eaurt delivered 
the jury, that the faid KM who was horn ny weeks 
and more after the death of the faid Adana f 
might well be the daughter of the ſaid Zdwmand, Oro. 


Jas, 541, 


10, The author of Fleta, who lived in the reign of 
Edward the ſecond, hath a whole chapter about ſuppoſi- 
titious births; where he tells us, what remedy the right 
heir had in ſuch caſe, viz, that a writ was directed to 


the ſheriff, to cauſe the woman who pretended herſelf to 


be with child, forthwith to appear in the county court, 
there to be ſearched by diſcreet and lawful women. And 
if it was doubtful to them whether ſhe was with child or 
not, then the ſheriff might commit her to ſome caſtle, 
there to continue, And no woman with child was to 
come near her, until ſhe ſhould be delivered. And this 
writ was uſed above ſixty years before the author of Fleta 
wrote, viz, in the 5 H. 3. when the widow of William 
Conſtable of Manton in Norfelk was found guilty of this 
cheat. And inall probability it was of uſe in the Saxon 
times : for the form of the writ is, to command the ſhe- 
riff to ſummon the woman to appear in the full county ; 
as it is generally known, that all buſineſs of the law was 
then tranſacted in that court, where the biſhop ſate with 
the civil magiſtrate. Nel. Rights of the Clergy, Tit. 
Baſtards. | 

But afterwards, when the courts at Weſtminſter came 
to be eſtabliſhed, then was the writ de ventre inſþiciends 
framed ; by which the ſheriff was commanded, that in 
the preſence of twelve knights. and ſo many women, he 
ſhould cauſe examination to be made, whether the wo- 
: man 


Baſtards. 


man was with child of not and if with child, then about 
what time it would be born; and that he certify the 
ſume to the juſtices of alfize or at Weſtminſter, under his 
ſeal; and under the ſeals of two of the men preſent; . 
We have eo inſtanees of this writ In the books ; the 
one in eaſter term in the 10 El. which was thus: Percival 
Willeughty, and Bridget his Wife one of the eoheits of 
Bit Hunt Willoughby (beeauſe Bir Hunelt died ſelſed 
of a great inherltänee, having Ave daughters, Whete= 
of the eldeft was married ts Pert be, and not 
any ſon ; and the fai Fave leaving his wite Dirathy, 
who at the time of his death pretended herſelf to be with 
child by Bir Krane which if it were a (on, all the five 
ſiſters ſhould thereby lofe the inheritance deſrended unte 
them) Fayed a Wit de venlre iuſpicienda gut of the ehan= 
eery, directed ta the fheriff of Landon, that he ſhould 
cult the faid Derathy to be viewed by twelve knights, 
and ſearched by twelve women in the preſence of the 
knights, / ad traftandum wbera, et ventrem inſÞiciendum, 
whether ſhe were with child, and to certify the ſame into 
the court of common pleas ; and if ſhe were with child, 
to certify for how long time in their judgments, and 
when ſhe would be delivered, Whereupon the ſheriff 
accordingly cauſed her to be ſearched, and returned, that 
ſhe was twenty weeks gone with child, and that within 
twenty weeks ſhe — be delivered. Whereupon an- 
other writ iſſued out of the common pleas, commandin 
the ſheriff ſafely to keep her in ſuch an houſe, — 
that the doors ſhould be well guarded, and that every 
day he ſhould cauſe her to be viewed by ſome of the 
women named in the writ (wherein ten were named), 
and when ſhe ſhould be delivered that ſome of them ſhould 
be with her to view the birth whether it be male or fe- 
male, to the intent there ſhould not be any falſity, And 
upon this writ the ſheriff returned, that accordingly he 
had done, and that fuch a day ſhe was delivered of a 
8 = Cro. El. 566. | 
ote, this writ, and the proceedings thereupon are 
grounded upon Bracton, b. 2. p. 69. and upon the writ in 
the Regiſter, p. 227. | 
The other caſe was in eaſter term 22 F. which was 
thus: Alphonſus Theaker couſin and heir of M illiam Theater, 
after the death of William Theater, becauſe he had not any 
iſſue alive at the time of his death (but Mary his wite 
was then ſuppoſed to be enſient by him, and within one 
week after his death was marricd again to one John Dun- 
comb), procured out of the chancery a writ de ventre in- 
12 ſpictenda 
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elend of /ihe Tald Mary, directed to the herfiF of Con 
on, to eauſe the ſaid Ay to be ſearched, whether ſhe 
were with child by the ſaid William Theater, and When 
ſhe would be delivered * mention being made of her 
ſeeond marriage), and this writ was according t6 ol, = 
eedent in the 3% 4% of the like writ againſt the” lady 
IFillaghty, And this writ was returnable in the com- 
mon pleas, The ſheriff returned, that he had cauſed her 
to be ſearched, and returned the Inquiſition, that by ſueli 
perſons he cauſed her to be fearched, and found her to be 
enſlent, and that ſhe would be delivered within twenty 
weeks, Wherefore he now prayed a ſecond writ out of 
the common pleas, to be directed to the ſheriff of Surrey, 
becauſe ſhe was moved with her huſband to Wandſworth. 
in Surrey, and” there inhabited, that the ſheriff might 


take her into his cuſtody, and keep her until ſhe Were 


delivered of her child, that"there might not appear to be 
any falſe or ſuppoſititlous birth, that in the mean- 
time he ſhould cauſe her to be viewed every day by certain 
matrons named by the court in the writ, and that ſome 
of them might be at the birth of. the child, according to- 
the ſaid precedent of the lady Willoughby. But becauſe 
in that caſe the lady was a widow, and ſo ſuch a courſe 
might well be obſerved, but here ſhe was a feme covert' 
who ought to cohabit with her huſband, they would not 
take ſuch a courſe with her, but left her with her huſ- 

band, he entring into a recognizance that ſhe ſhould not 

remove from the houſe wherein they then inhabited ; and 

that one or two of the women returned by the ſheriff” 
ſhould ſee her every day; and that two or t of them 

ſhould be preſent at her travel: For it was ſaid, that this 
iſſue might be well ſaid to be the child of the firſt huſ- 
band, and ſhould inherit his land. So that. if there were 
any falſe or ſuppoſititious birth, the couſin and heir might 
be diſinherited. Wherefore a writ was accordingly award- 

ed to the ſheriff of Surrey, to cauſe her to be ſeen every 
day until her delivery, by two at leaſt of the ſaid women' 
returned by him; and that three of them or more ſhould” 
be preſent with her at her delivery, fo as no falſehood 

might be in her birth. And after this courſe obſerved, 
ſhe was delivered of a female child, who was afterwards 

by inquiſition found” to be the daughter and heir of the 

ſaid William Theaker deceaſed, - Cro. Ja. 685. 

And this whole procedure ſeemeth to be deduced from 
the rules of the civil law, which is particulary expreſs 
and punctual in this behalf, For by that law, the wo- 

mah 


man whe ſuppoſeth her felf to be with ehild, muſt inti- 
mate it twlee in every month to theſe who are neareſt con- 


verned, that they may ſend five women to [nſpect her; 


and the muſt do the like for the (pace of a month before 
me expects to be delivered, that they may ſend ſome per= 
fan to be there at that kme, The Judge may appoint in 
what houſe ſhe ſhall dwell ; and the feem wherein the 
lies muſt be ſearched ; and If there be more than one 
door, it muſt be nailed up; and three men, and as many 
women muſt be ſet to watch her as often as ſhe comes 
into the chamber, who are alſo to ſearch all perſons who 
come into the houſe. and chamber, When the is in la- 
bour, five women ſent by the party next concerned, muſt 
be witnelles to the birth, of which they muſt have notice 
beforehand ; and there muſt be no more in the chamber at 
that time, but ten women, two midwifes, and fix ſervants, 
of which none muſt be with child, and therefore may be 
ſearched before they go in z there mult be three lights in 
the room; the child when born muſt be ſhewed to thoſe 
who are concerned; the judge muſt appoint who ſhall 
keep it, unleſs the father hath otherwiſe appointed ; and 
it muſt be ſhewed twice in a month till it is three months 
old, and afterwards once in a month till it is ſix months 
old; and once in two months till it is a year old; and 
from thence once in ſix months till it can ſpeak. And if 
any thing is done contrary to the premiſſes, or not permit- 
ted to be done; then upon proof thereof, the child is not 
to be admitted to the poſſeſſion of the eſtate. Nelſ. ibid. 


II. Trial of baſtardy. 


1, General baſtardy is to be tried by the biſhop; ſpe- 
cial baſtardy by the country, 1 RolPs Abr. 3br. 

Before the ſtatute of the 20 H. 3. c. 9. above recited, 
the party pleaded not general baſtardy, but that he was 
born out of eſpouſals; and the biſhop ought to certify 
whether he were born before eſpouſals or not, and ac- 
cording to that certificate to proceed to judgment accord- 


ing to the law of the land. And the prelates there an- 


fwered, that they could not to this writ anſwer ; and 
therefore ever ſince, ſpecial baſtardy, viz, whether the 
perſon was born before eſpouſals or after, hath been tried 
in the king's courts, and general baſtardy in the court 
chriſtian, 2 ft. 98. 
And therefore if general baſtardy be pleaded in diſability 
ef the plaintiff (as if it be alledged that his parents were 


I 3 never 
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ne ver accoupled in lawſul matrimony), the ſame ſhall be 
tried by the certificate of the biſhop, whether it be in 
real or perſonal action; but if the marriage be confeſſed, 
and it he only pleaded, that the plaintiff was born at 
ſuch a place before the marriage was ſolemnized, and ſo 
baſtard, this is a ſpecial baſtardy, and ſhall be tried by a 
jury at the common law, where the birth is alledged, 
Hughes, c. 29. Johnſ. 264. 

rira to be mod 2, The queſtion of baſtardy or legitimacy ought firſt 

in the temporal to be moved in the king's temporal court, and thereon 

oe iſſue ought to be joined there; and then it ought to be 
tranſmitted by the king's writ to the eccleſiaſtical court, 
to be there examined and tried. God. 489. 

And if the eccleſiaſtical court undertake the examina- 
tion of baſtardy or legitimation, without the direction of 
the temporal court, a prohibition lies; for this affects the 
temporal inheritance of the ſubject. 1 RolPs Abr. 361. 
Cod. 489. Jobnſ. 263. 
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Writ to the or- 3. By the 9 H. 6. c. 11. All juſtices in the courts where 


dinary to certify. any plea ſhall be depending wherein baſtardy ſhall be alledged 
againſt any perſon party to the ou plea, and thereupon an 
iſſue joined which by the law ought to be certified by the ordi- 
nary ; one of the judges of the court where the plea ſhall be de- 
pending, before that any writ of certificate ſhall paſs out f 
the ſame court to the ordinary to certify upon the iſſue ſo joined, 
Hall make remembrance under his ſeal, at the ſuit of the de- 
mandant or tenant, plaintiff or defendant, reciting the iſſue 
that is joined in ſuch plea of baſtardy, and certifying to the 
lord chancellor, to the intent that thereupon proclamation be 
made in the court of chancery by three months, ance in every 
month, that all perſons pretending any — to object again 
the which pretendeth himſelf to be mulier, that they ſue 
to the ordinary to whom the writ of certificate ſhall be directed, 
to make their allegations and objettions againſt the party which 
pretendeth him to be mulier, as the law of holy church re- 
quireth ; and the ſaid chancellor, having notice of the ſaid re- 
membrance and iſſue' joined, and being required by the ſaid 
demandant or tenant, plaintiff or defendant having the yo 
remembrance, to make proclamation as 7, the ſame chan- 
cellpy ſhall cauſe proclamation to be made in farm aforeſaid, and 
ſhall V N fo made in the court where the plea, in 
which the oe ly is alledged, another time ſhall be depending. 
And the judges of the court where e ſhall be depending, 
before any proclamation ſo to be made in the chancery, ſhall 
make one time ſuch proclattation openly in the ſame court, and 
alſo another time when the proclamation ſhall be certified by the 


chancellor 
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chancellor a1 afareſaid, And then the ſaid judge All award 
of certifleate to the ordinary, to certify upon 

j Aud if any writ of certificate be made ar 
granted, before all the ſaid proclamations be made and certified 
as aforeſaid ; then the ſams writ of certificate, and alſo the cer- 


— the ordinary thereupon, all be void in law and of 
non effect. 


Againft the which pretendeth vimſelf to be mulier] 
Muller hath three ſignifications: 1. It ſignifieth a woman 

in general. 2. A virgin. 3. A wife; and this is the 

moſt proper ſignification of it in our laws: and a fon or 
daughter born of a lawful wife, is called filius mulieratus , 
or filia mulierata, a ſon mulier or a daughter mulier ; and 

it is always uſed in contradiſtinction to a baſtard ; thus a 

baſtard is an illegitimate iſſue, and mulier is legitimate. 

1 Infl. 243. 


Shall be void in law and of none ect] Before this act, 
baſtards had a of tricking themſelves (as it were) in- 
to legitimacy. For the uſed to bring feigned articles, 
and ſaber witneſſes before the biſhop to prove their 
legitimation, and then got the certificate returned of re- 
cord; and after that, their legitimation could never be 
conteſted, For being — - record, as a point ad- 
judged by its proper judges, and remaining among the 
ia of the < cu, | all p rſons were —ͤ—ͤ by it. 
And this created great inconveniences: For the eyidences 
of the contrary parties concerned were never heard at the 
trial, and yet their intereſt was concluded, And to re- 
medy theſe inconveniences, this act was made, 
** The biſhop's certificate, made in due form of law, Ordinary's certi- 
| not be gainſayed ; but credit ſhall be given to the ficate conclufive, 
ſame, ſo as the whole world ſhall be bound and eſtopped 


_— God. 489. 

5. The ſpiritual court cannot give ſentence to annul a Bafrdizing af 
marriage after the death of the parties; becauſe ſentence ter the parents 
is given there only pro ſalute anime, which cannot be af- _ 

ter their death ; and therefore the ſentence in ſuch caſe is 

only to diſinherit the iſſue, which they cannot do; for by 

ſuch means any one might be diſinherited, 1 K, Abr. 


360, 1 Salk, 120. 
III. Conſequences of baſtardy. 


1. A baſtard is quaſi nullius filius, and can have no name Name, 


of reputation as ſoon as he is born. 1 /. 3. 
I 4 2. Bug 


| 
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2. But after he hath gotten a name by reputation, he 
may purchaſe by his reputed or known name, to him and 
his heirs ; although he can have no heirs but of his body, 
1 Inft. 3. ; | 

f i iſſue of a baſtard purchaſeth land, and dieth with. 
out iſſue ; though the land cannot deſcend to any heir of 
the part of the father, yet to the heir of the part of the 
mother it may; for. the heirs of the part of the mother 
3.6 not apy conveyance by the baſtard. Vin. Ba/tard, 

6 : * rae ry ? 


If a baſtard dieth inteſtate, without wife or iſſue, the 
king is intitled to the perſonalty; and the ordinary of 
courſe grants adminiſtration, to the patentee or grantee 
of the crown. 3 P. Will. 33. 


IV. Puniſhment of the mother and reputed father of 
| a baſtard child, | 


1. Beſides the puniſhments to be inflicted by the eccle. 
ſiaſtical juriſdiction, it is enacted by the 18 El. c. + and 
30. c. 4. ſ. 15. Concerning baſtards begotten and born 
put of lawtul matrimony (an offence againſt god's law or 
man's law j) that the juſtices of the peace ſhall take order 
as well for the puniſhment of the mother and reputed fa- 
ther, as for relief of the pariſh, by charging ſuch mother 
or reputed father with the payment of money weekly or 
other ſuſtentation, for the relief of ſuch child, as to them 
ſhall ſeem meet, 

And by the 7 J. c. 4. Every lewd woman which ſhall 
have any baſtard which may be chargeable to the pariſh, 
the r of the peace ſhall commit ſuch woman to the 
houſe of correction, to be puniſhed and ſet on work, 
outing the term of one whole year; and if ſhe eftſoons 
offend again, then to be committed to the ſaid houſe of 
correction as aforeſaid; and there to remain until ſhe can 

ut in good ſureties for her good behaviour, not to offend 
0 aga N. 

And by the 13 & 14 C. . 6 18, f tg: Whereas the 
putative fathers and lewd mothers of baſtard children run 
Away out of the paris and ſometimes out of the county, 
and leave the ſaid baſtard children upon the charge of the 

ariſh where they are born, although ſuch putative father 
bl mother have eſtates fuffictent ts difthargs ſueh pariſh z 
tis enacted, that it ſhall be lawful for the ehurchwardens 
and overſeers of the poor to take and ſeize fo much of the 

ede, and receive {4 much of the annual rents of por 
0 


with. 
heir of 
of the 
nother 


o/tard, 


e, the 


ry of 
rantee 
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of the lands of ſuch putative father or lewd mother, as 


ſhall be ordered by two juſtices of the peace, towards 
the diſcharge of the pariſh, to be confirmed at the ſeſſions, 
for the bringing up and providing for ſuch baſtard child : 
and” thereupon it ſhall be lawful for the ſeſſions to make 


an order for the churchwardens or overſeers of the poor of 


ſuch pariſh, to diſpoſe of the goods by ſale or otherwiſe, 
or ſo much of them for the purpoſes aforeſaid as the court 
ſhall think fit, and to receive the rents and profits, or ſo 
much of them as ſhall be ordered by the ſeſſions as afore- 

ſaid, of his or her lands, | 
And by the 6 G. 2. c. 31. If any ſinglewoman fhall 
be delivered of a baſtard child which is likely to be 
chargeable to the pariſh, or ſhall declare her ſelf to be 
with child and that the ſame is likely to be born a baſtard 
and to be chargeable as aforeſaid, and ſhall before a juſtice 
of the peace Charge any perſon with having gotten her 
with child ; ſuch juſtice, on application of the overſeers 
may cauſe him to be apprehended and impriſoned, unleſs 
he give ſecurity to indemnify the pariſh, or to appear at 
the next ſeflions, and to abide ſuch order as ſhall be made 
in purſuance of the aforeſaid ſtatute of the 18 Kl. But na 
Cn of the peace ſhall have power to ſend for any 
oman before ſhe be delivered and one month after, to 
examined concerning her pregnancy, nor ſhall compel 

er to anſwer any queſtions relating thereto, 
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2. By the 21 7 c. 27. Whereas many lewd women peach. 


that have been deliyered of baſtard children, to avoid their 
ſhame; and to eſcape puniſhment, do ſecretly bury or 
conceal the death of their children, and after, if the 
child be found dead, the ſaid women do alledge, that the 
ſaid child was born dead; whereas it falleth out ſome- 
times (altho' it is hard to be proved) that the ſaid child 
or children were murdered by the ſaid women their lewd 
mothers, or by their procurement: it is enacted, that if 
any woman be delivered of any iſlue of her body, male 
of female, which being born alive ſhould by the laws of 
this realm be a baſtard, and that ſhe endeavour privately, 
either by drowning or ſecret burying thereof of any other 
Way, either by her (elf of the procuring of others, {6 to 
eoneeal the death thereof, as that it may not come to 
light whether it were born allye or not, but be eonceal= 
0 f In every ſuch eaſe the faid mother ſo offending (hall 
ſuffer death as in eaſe of murder, except ſuen mother nn 
fake proof by one witneſs at the leaſt, that the ehil 

(whats 


$23 
* 


Baſtards. 
S ſo intended to be concealed) wy 

If a woman be with child, and any gives her a potion 
to deſtroy the child within her, and the take it, and it 
works fo ſtrongly that it kills her, this is murder; for it 


deſtroy her child within her z and therefore he that gives 
Her a potion to this end, muſt take the hazard, and if it 
Kills the mother, it is murder. 1 Hal- Hiſt. Þ » Crown, 


2430. 

„ a woman be quick of * with child, if ſhe take, 
of another give her any potion to make an abortion z or 
if a man ſtrike her, whereby the child within her is killed ; 
Hough it be a great crime, yet it is not murder nor man- 
Jaughter by the law of England, becauſe it is not yet in 
Frum natuya, not can it legally be known whether it were 
Killed or not, $6 it is, if after ſuch child were born 
alive, and after die of the ſtroke given to the mother, 
this is not homicide, 1 M. . 433 

But if a man procure « woman with child to deſtroy 
bur infant when bern, and the child de born, and the wo- 
man in purſuance of that procurement kill the infant 
this ls murder in the mother, and the procurer le ge- 
caſſiry, 1 HH, 444 


Beatle; See Qeftty. 


Bells. 


Va eonftitution 6f arehbiſpoß Mfuchelſea; the parithi- 
B ners alf Rnd, at their OA EKPENER, bells with 
pes: 


Can, 88: The churehwardens of queſtmen, and their 
affiftants; ſhall not fuffer the bells ta be fung fuperttiti- 
aufly, upen holidays of eves abragated by the bak of 
camman prayer, nor at any other times, without gaod 
eauſe to be allowed by the miniſter af the place, and by 
themſelves, 

Can. 111, The churchwardens ſhall preſent all perſons, 
who. by untimely ringing of bells do hinder the miniſter or 
preacher, 

Can. 15. Upon wedneſdays and fridays weekly, the 
miniſter at the accuſtomed hours of ſervice, ſhall reſort 

X to 


not given to cure her of a diſeaſe, but unlawfully to 


Bells, 


to the church or chapel z and being given to the 
people by talling of à bell, ſhall fay the litany: 

7. When any is out of this life, a bell 
ſhall be tolled, and the miniſter ſhall not then ſlack to do 
his laſt duty. And after the party's death (if it fo fall 
out), there ſhall be rung no more but one ſhort peal, and 
one other before the burial, and one other after the burial. 


Benedictines. See Wonaſteries. 
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Wenefice. 


OR the preſentation to popiſh livings, fee title 


F vue 


The term benefice comes to us from the old Romans, 
who uſing to diſtribute part of the lands 27 con- 
ered on the frontlers of the empire to their ſoldler 
thoſe who enjoyed ſuch rewards were called beneffciars 
and the lands themſelves_beneffcia, Hence doubtleſy came 
the word benefice to be applied to church livings z for be- 
des that the ecclefiaſticks held for life; Ike the ſol * 
the riches of the church aroſe from the beneficetice © 
rinces; Ar theſe beneficla Were not given by the Ae 
ans merely us & tetömpende for What Was palt; but ally 

6 an enebukagement for future ſervice; | 


In erder te be legally intitled to 4 beticfiesz the (everdl 
flowing particulath aeevntderalble i 


b ProfintaHien: 
I, Examination, 
III. Refuſal, 
IV. Aqmiſfion, 
V. . or collation. 
VI, nduttion, 


VII. Reguifites after indu#ion, 
I, Preſentation. 


anne ieee en 


times uſed in law for the ſame thing; and yet they are whats 


commonly 


—— — 
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By an inſant. 


Benefte. 3 
commoriy diſtinguiſhed : for preſentation is an offering 
of the clerk to the ordinary; and nomination may be the 
offering of a clerk to him that may and ought to preſent 
him to the ordinary, by reaſon of a grant made by him 
that hath the power of preſenting, obliging him therets 
and collation Je the giving of the durch to the clerk, an 
is that act by which the ordinary doth admit and inſtitute 
a clerk to a church or benefice of his own gift, in which 
caſe there is no preſentation. ug e. 15. 

For it is to be obſerved, that the right of nomination 
may be In one perſon, and the right of preſentation in 
another, And this is, where he who was ſeifed of the 
advowſon doth grant unto another and hls heirs, that as 
often as the church becomes vold, the grantee and his 
helrs ſhall nominate to the grantor and his helrs z who 
Mall be bound to preſent accordingly; In which eaſe, it 
Was agreed by the whole court in the eaſe of Shirley and 
Underhill, M 16 Fa; that the nomination is the ſubſtance 
of the adyowſbn; and the preſentation no more than a 
Miniſterial intereſt j and that if the preſentor mall pre- 
ſent Without nomination, or the nomigator preſent in 
his own perſon, each ſhall have his quare impedit, for 
the ſeeurity of their reſpective rights, And if the nomi⸗ 
Hater negledt to appoint his elerk, till lapfe incurs, and 
then the patron preſents before the biſhop eollates, the 
biſhop is bound te admit his clerk. Gif; 594: Ad, 104. 

8, Prefentation muſt be to a void benefiee, Thus in 
the eaſe of Owen and Staines, &, N Car, 4. Owen moved 
for a mandamus to admit him a prebendary of 8t, David's, 
and fet forth a cuſtom, that they uſed ta ehuſe 8 ſuper- 
numerary (all the places being full), who by admitted * 
on the death of the next prebendary; and fays, that he 
was choſen a ſupernumerary in ſuch a year, and that one of 
the prebendaries died, and that Stainoe was admitted; 
But the court refuſed to grant a mandamus, and held the 
cuſtom to be void, and fooliſh; far that there cannot be 
an election but to a yoid place. Skin. 45. 

3. Guardian by nurture, or in ſocage of a manor. 
whereunto an advowſon is appendant, ſhall not preſent 
to the church, becauſe 'he can take nothing for the pre- 
ſentation for which he may account to the heir ; and 
therefore the heir in that caſe ſhall preſent, of what age 
ſoever. 3 Inſt. 156. 

And of this opinion was the late lord chancellor King, 
ina cauſe in the court of chancery, in the year 1732; 


who ſaid, that if the infant were but a year old or young- 
| 45 


Benefice, 
; thegought to put a pen in his hand, and guide it to 


n the preſentation, Matſ. c. 13. 2 Abr. Caf. Eq; 
t hington and Coverley, FP | 

Upon the ſame reaſon ſubſiſts the caſe of a patron be- 
coming bankrupt. The commiſſioners may ſell the ad- 
yowſon ; but if the church be void at the time of the 
fale, the vendee ſhall not preſent to the vold turn, but 
the bankrupt 8 becauſe the void turn of a church 


is not valuable, Gibl, 794. 


4. If the right of preſentation is in coparceners, and ny cope 
the 


ſame perſon, they are to join in the act Jointenants,, anS 
in com- 


they agree in 
of preſenting z otherwiſe, the eldeſt ſhall have the 


ference, and afterwards the reſt In their turns: but where 
the right is in Jointenants or tenants In common, and 
there hath been no — neg ey in writing to preſent by 
turns, they muſt of neceſſity join in the preſentation ; for 
if they preſent ſingly, the biſhop may refuſe the elerk. 
1 . 186; Gi 


94. 
3. If one be tlie of an advowſon in fee, and the By extevtors, 


chüreh doth become void, the void turn is a ehattel; and 
if the patron dleth before he doth preſent, the avoidance 
doth not go to his heir, but ts his executer; Wat] e. 9. 
Hut if the ineumbent of a chuteh be alſo ſeifſed in fee 
of the ad v Nn of the fame church; and dieth ; his heir, 
gt his exeoutersy ſhall preſent i for although the ad Vow= 
a doth not defeend te the heir till after the death of the 
anceſtor, and by his death the church is beeome void, fo 
— the avaidance may be (aid in this eaſe to be ſevered 
from the advowſon before it deleend te the heir, and to be 
veſted in the executor ; yet both the avgidance and defeent 
to the heir happening at the ſame inſtant, the title of the 
— ſhall be preferred as the more ancient and worthy, 
atf. e. 
It the Eater do preſent, and (his clerk not being ad- 
mitted before his death) then his executors do preſent 
their clerk ; the ordinary is at his election, which clerk 
he will receives Wat. c. . | 
But in the caſe of a biſhop; the void turn of a church, 
the advowſon whereof belongeth unto him in the right of 
his biſhoprick, by his death doth not go to his executor : 


but when the temporalties of the biſhoprick are ſeiſed into 


the king's hands, the king ſhall preſent. 2 RolPs Abr. 


by | | 
So if the parſon of a church ought to preſent to a vicar- 


if the vicarage becometh void during the vacancy of 


the parſonage, the patron of the parſonage, and not the 
| executos 


mT 
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. 46. 

6, 1 a feme covert hath title to nt, ſhe cannot 
preſent alone, but the preſentation muſt be by huſband and 
wife j and that, in both thelr names, and not ny by the 
huſband in right of himſelf and his wife, And altho' thy 
right of patronage in the wife defeendy to her heir, yet 
the right of preſenting during if belongs to the huſband 
who is tenant by eurtay Gif, 794. Vatf. e. 9. 

J If a man that Is felſed of an advowſon takes a wife, 
and dieth g the helr ſhall have two preſentments, and the 
wife the third ; that is to ſay, the wife may in a proper 
action recover the third preſentatlon as her dower, of it 
may be affigned to her for dower. Watſ. e. 9. 

, Altho' in a mortgage in fee of a manor to which an 
adyowſon is appendant, the legal right of preſentation {is 
veſted in the mortgagee z yet « court of equity will In- 
terrupt that preſentation, and compel the ordinary to In- 
ſitute the clerk of the mortgagor any time before fore» 
cloſure, it not being any part of the profits of the eſtate. 


oy 


the huſband 
right of hls 


Kr. 403. 
But 3therwiſs it is, where the advowſon it (elf only is 
mortgaged ; for in that caſe the m gee can have no 


other ſatisfa&ion but by preſenting, 2 f. Will, 404. 
By the king du» 9. The king is patron paramount of all the benefices in 
ring the vacancy England, In virtue of which, the right and care of fill. 
erk. ing all ſuch churches as are not regularly filled by other 
patrons, belongs to the crown; whether it = ugh 
the neglect of others (as in the caſe of lap bt or thro' 
incapacity to preſent, as if the patron be attainted, or 
outlawed, or an alien, or have been guilty of ſimony, or 
the like. Gig.. 763. 

Upon whic und, the king hath right to preſent to 
all dignities and benefices of the advowſon of archbiſhop- 
ricks and bifhopricks during the vacation of the reſpec- 
tivEfees. Not only to ſuch, as ſhall become void after 
the ſeizure of the temporalties, but to all ſuch as ſhall 
become void after the death of the biſhop, though before 
actual ſeizure, And becauſe it is a maxim in law, that 
the church is not full againſt the king, till induction; 
therefore tho“ the biſhop hath collated, or hath preſented, 
and the clerk is inſtituted upon that preſentation, yet will 
not ſuch collation or inſtitution avail the clerk, but the 
5 of preſenting devolves to the king. Gib/; 763. 


atf, c. 9. 
1 And 


Benefice, 


And it is ſald, that this privilege which the hath 
of preſenting by reaſon of * — of xz — Large 
being in his hands, ſhall be extended unto ſuch p « 
ments, to which * of common right might pre- 
ent, tho“ by Ris compoſition he hath transferred his 
unto others, And therefore when the temporaltles 


of the archbiſhoprick of York are in the king's hands, 


the king ſhall preſent to the deanry of York, altho' by 
compoſition betwixt the archbiſhop and the chapter there, 
the chapter are to elect him! and this, becauſe the pa» 
tronage thereof de jure doth belong to the archbiſhop, 
and his compoſition cannot bind the king, who comes — 
paramount, as ſupreme patron 1 for of the whole biſhop- 
rick the King is ſupreme patron, altho' it be diſmembred 
into divers branches, as deans, and other dignities; and 
of ancient time all the biſhopricks were of the king's 
but afterwards the king gave leave to the chapters 
to elect; yet tho wa notwithſtanding remains in 
the king, Fat, e. 9. 2 Rolls Ar. 343. 
10. . on of any 
king hath a right to proſent to 
as * perſon was poſſeſſod of before ſuch promotlon; 


tho“ the advowſon belongeth to a common perſon, This 


be 


ht, of preſenting upon promotion by the king, as ma- 
the avoidance which would not otherwiſe happen, 

and is now an 
been eſtabliſhed: 


n 
did ſpring from the practice of the po 
unconteſted right of the crown; and h 


* 


not only b 4 but by many judgments upon 


full and ſolemn hearings; and that, whether the churches 
are ney or old, and how often ſoever this happens ſuc- 
ceflively by promotions to biſhopricks from the ſame be- 
nefice or dignity: as was adjudged in the caſes of St. 
Martin's — St. James's, of at 

hath been, on ſuppoſition of the right, how far it is an- 


ſwered, and the turn of the crown ſatisfied, by the grant 


of a commendam to retain ſuch promotions, or any 


part 
of them, ——— with the biſhopricx. Of which queſ- 
tion the ſolution hath been, that by a commendam for 


life, and for the time of continuing in ſuch a biſhoprick, 
the turn of the crown is anſwered, and in ſuch cafe the 
per patron ſhall preſent, upon death or tranſlation ; 
ut that the right. of the crown ſhall not be defeated by 
a commendam granted for a term of months or years, 

certain and limited, Gi/, 763. 
And this right of the crown to preſent upon promotion, 
the right of any grantee, who had the next avoid- 
ance ; 


e, the great queſtion 


* 
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rſon to a biſhoprick, the By the king, en 
h benefices or dignities, Ha.“ 
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liament 


be bound ta receive any ſuch preſentment to be nor to d. 
thereof any execution ; nor that any juftice of the one place or 
the other, may not nor ought not to hold 1 or give judgment 
upon any ſuch preſentment to be made ; but that the ſaid king 
and his heirs be for ever clearly barred of all ſuch preſentment: : 
ſaving always to him and his heirs all ſuch preſentments in an- 
_ right fallen or to fall, of all his time, and of the time 
come. | 
And by the 23 Ed. 3. ſt. 3c. 3. Whereas before this 
time, our lord the king hath taken title to preſent to benefices at 
the ſuggeſtion of many clerks, where the title hath not been true, 
and by ſuch preſentments and judgments thereupon given, the 
clerks have been received by the ordinaries of the places, againſt 
god and good faith, and in depreſſion of them whith had good 
and true title to the ſaid benafices ; not the king willeth and 
granteth, that at what time he ſhall make collation or preſent- 
ment from henceforth to any benefice in another's right, that the 
title whereupon he groundeth himſelf ſhall be tuell examined that 
it be true : and at what time before judgment the title be found 
by good information untrue or unjuſt, the tollation or preſent- 
ment thereof made ſhall be repealed ; and the patron, or the 
poſſeſſor, which ſhall ſhew and prove the falſe title, ſhall have 
eupon writs out of the chantery as many as to him ſhall be 


124 by the 13 R. 2; e. 1. Whereas notwithNlanding the 
7 recited ſtatute, ſome of the king's preſentees, by favour 0 
the ordinaries be inſtituted and indufted in benefices of he 
church without due proceſs, the partiet not warned nor called, 
and ſometimes taken by falſe inqueſts favourably, and the in- 
eumbents in ſuch mannty put out ; it it ordained, that the ſaid 


fatute be firmly holden and kept ; and moreover the king, for 
I th 


king 0 Nabe „ „ lin 

Which privilege is ſaid to have been given to the lord 
chancellor; upon conſideration that he had many clergy- 
men cnn y officiating under him, as thoſe now do 
who are ſtill called clerks of the chancery, and were 
heretofore perſoris in holy orders. Fohn/. 31: | 

The foundation of which right will be beſt underſtood 
by what was anciently dec] in parliament upon that 
head, in the rolls of parliament, in the fourth year of 
Ed. 4. * Betauſe it hath been ordained in times where- 
e of there is no memory, and granted by the progenitors 
s of our lord the king, that the chancellors for the time 
% being ſhould give the benefiees which belong to the 
« kin to give; taxed at twenty marks and under, to the 
clerks of the chancery which have long laboured in 
«* the place; which thing hath been uſed from the ſaid 
é time, till the biſhop of Lincoln was made chancellor 
« who in all His time gave the ſaid benefices to his own 
te clerks; and to other clerks, againſt the will of our 
« lord the king, and againſt the ordinance and ul; 
« aforeſaid z may it lead our ſaid lord the king and his 
« counſel to — 4 that the chancellors which ſhall 
« be for the time, do give the benefices which belon 
i to them to give for the cauſe aforeſaid; to the elerks 
« of the ſaid place, as it hath been anciently uſed, and 
u that this de done by election of the wor a of the 
% chancery. Anſwer: Let this bill be delivered to the 
* king, and it liketh the council, chat it is fit to com- 
* mand the chancellor, that hercafter he give ſuch be- 
l nefides to the king's clerks of the chancery, the ex- 
* chequer, and of both benches, and not to others,” 


Oi. 764. 
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Here we (ve, that the privilege extended anly ta ben. 
fiees of twenty marks or under ; but now it is enlarged 
ta all benefices of 201, or under; which enlargement was 

rubably made about the time of the new valuation taken 
n the reign of king Henry the 2 Gibſ, 564. 

And it hath been declared, that where the chancellor 
preſented to a benefice above that value, and the clerk 
yas inſtituted and inducted, and another obtained a pre- 
ſentation from the king, the firſt clerk could not be re. 
moved by the law; becauſe the preſentation was under 
the great ſeal, and therefore by the king (in law), being 
in his name, But if the preſentation had recited (as is 
there intimated it ought to have done), that the benefice 
was under the value of 201. it had been void; becauſe it 
would have appeared upon record in the office of firſt 
fruits, that the chancellor was deceived : or, if the miſ- 
take had appeared before induction, the king might have 
revoked it. Gibſ. 764. Hob. 214. GET 

But whereas it hath been faid (oP c. 9.) that the 
king if he pleaſe may preſent to fuch livings under the 
value of 201; it is to be obſerved, that the claim of the 

lord chancellor or lord keeper for the time being is very 
ancient; and that nothing appears to have been ever de- 
termined,” or nioved, in a judicial way, to the diminu- 
tion of that ancient right, Qn the contrary, there is an 
old writ in the regiſter, which ſuppoſeth the right to be 


in him, namely, the writ de primo beneficio ecclefiaſtico ba- and 

bende; by which the king requireth the chancellor to good 

rant to a particular petſon the firſt benefice that ſhall over 

all in the gift of the crown which he will accept ; and the { 

the language of the writ is, Yohumus quod idem A. ad primun ſenti 

beneficium eccleſiaſtiction (taxationem vigintt marcarum excedens) of jo 

| vacaturum, quod ad preſentationem noſtram pertinuerit, et of th 
| quod duxerit acceptandum, 3s rep Gibſ. 764. 'T 
jen, who is a prieſt, may be it is 


Whether an allen 1 3. It ſeemeth that an a 
4 be preſents reſbnted to a church. 2 RolP's Abr. 348. in w 

Thus in Dr Seeton's caſe, M. 8 Ja. who was born in any | 
Scotland before the union of the two realms, it was ad- 


agel, that he was capable to be preſented to a benefice Is 
n England and fo it was ſaid it would have been, if he Mile 
had been born in Flanders, Spain, or within any other legit 


kingdom, friend and in league with the kingdom of ** 
land as the biſhop of Sþatete, who was preferred tot 10 
deunty of Windſor, and enjoyed the ſame; And it was ore! 
ſaid; that ſuch Incumbent might maintain any action; 
real, perſonal, or mit, Neg any thing concerning the 


\ glebe 


Was 
tion, 
the 
glebe 


| Wenefite, rg 
klebe or the poſſefſiuns of the ehureh, as priars aliens 
might have dane ; for altho' he be an alien born out of 
the king's dominions, yet he bringeth his action, not in 
his own right, but in the right of his church; not in his 
natural, but in his politick capacity; and therefore the 
action will lie, Hughes, c. 10. 

14. It ſeemeth that a deacon, or even a layman, may A 'layman, or: 
be preſented ; but he muſt be made a prieſt, before he # deacon, 
can be inſtituted, For by the ſtatute of the 13 & 14 C. 

2. c. 4. none but prieſts only, ordained according to the 

form and manner by the book df common prayer preſcri- 

bed, are capable to be admitted to any parſonage, vicar- 

age, benefice, or other eccleſiaſtical promotion or dignity 

whatſoever; except only the king's profeſſor of law with- 

in the univerſity of Oxford, who may hold the prebend of 

Shipton in the cathedral church of Saliſbury, altho' he 

be but a layman. 

15. For a preſentee to have another benefice, altho' it A pluraliſ. 

be above the value of 81, a year in the king's books, is 

no cauſe of refuſal, for that is at his own peril, and the 

former benefice only becomes void in ſuch caſe. God, 

271. Watf. c. 20. 

16, No perſon may preſent himſelf: and this is ac- Whether a man 

cording to the rule of the canon law. But the books of my 3 a 

common law ſay, that tho' a patron cannot preſent him- ; 

ſelf in form, yet he may offer himſelf to the 32 

and pray to be admitted; and that ſuch admiſſion may be 
But the more legal and regular way is, to make 

over the right to ſome other before the avoidance, And 

the ſame books do alſo agree, that where the right of pre- 

ſenting 4s veſted in more perſons than one (as in the caſe 

of jointenants, or joint executors) ; a preſentation of one 

of them made by the reſt is good. G1b/; 794. 

17. By a decretal epiſtle of pope Alexander the third, Whether the fon 
it is injoined, that if any ſons of preſbyters do hold churches, _— 
in which their fathers did ſerve as parſons or viears, without | ; 
any other intervening they ſhall be removed, whether they 
were boyn in the prie/thoed or not. 


Whether they were bern in the priefib-od or not] All the 
children of elergymen in the times of popery were not l- 
legitimate 3 for a prieſt might have had children before he 
entred into any orders, or whilſt he was in the Inferior 
orders, as oftiary, acolyth, or exoreiſt, For alhelt the 
ſublencon was charged to relinquiſh his wife, yet thoſe in 
Inferior orders might retain them. And it is ſald, that 


even prieſts were generally married to the women they 
K 2 kept 


Deneſtte. 


kept in thoſe days; and tho' they kept it ſecret, for fear 
of deprivation, ſometimes till their death) 8 they often 
took care that ſufficient evidence of their being married 
might appear after their death, when they were out of 
the reach of the canon law. Jon or. | 

Ocho. Alths' the holy fathers did fo abhor the poſſeſſing 
eccleſiaſtical benefices by hereditary right, that they forbad t 
ſucceſhron even of legitimate children into their fathers churches, 
yet ſome, altho illegitimate, do preſume to invade ſuch churches, 
withaut any mediate ſucceſſor : we do. ordain, that the prelates 
ſhall not preſume immediately to inſtitute er admit any ſuch. into 
the 4 which their fathers had, in whole or in part; 
and if any ſuch have obtained the like benefices,| they ſpall be 


doprived. Athon 47. | | 
Without any mediate ſucceſſor] For one intervening dif 
joins and breaks the — why  Athon 47. he 


In whale of in part] As to a portion, or penſion, Athow 
M7. 
60 Seeing it it prohibited by law, that without « 


Aiden ſation * ral, the font of reftors or preſbyrert Shall 
e to the churches rt their 122 im- 

lately or next before 3 and fuch t are void, if the 
contrary hereunto ſhall be dine: we do command, that the pre- 
later ſhell make rick inquiry inte fuch vacant cureher, and 
take order therein ai the law veg 
that for the future they admit net any 
benefiett by any title thut ever, that @ way be net ſurrepti- 
Houfly opened contruvy to right to the ſucceſſion of Chriſt's in 
heritance, Lind, 45: 

Without @ diſpenſation apyftelient] At this day, without 
a Apetlon gm the archbilhop of Canterbury, to 
whom the whole right of diſpenſation throughout both 
the provinces is transferred," by the ſtatute of the a5 H. 8, 
e. 21; By virtue uf which Ratyte, in little more than 

fty years from the time of the reſtoration of king Charles 
the ſecond; there Iued out of the faculty office no leſs 
than three hutdeed diſpenſations of this kind, for the ſorr 
to ſ\icceed the father, Gr; 796; | 
Wt in the eaſe of Sete and Stet, A. 2 Car." it was 
Held by N and Jones, two [earned judges, that 
this ean61 Was not Feeeived here; 1 SHAH, 230; 

And Mr Johnſon obſerves, that there is ne inftages 
fines the reformation, of any elerk deprived for fuceecd= 
ing his father witheut a diſpenfatien; Aid indeed: the 
eat eeesſlen of theſe eanens against the fon's eng, 


I 


Benefice. 
the father, is naw removed ; which was to diſcourage the 
marriage ot prieſts, as one may ſee by the — con- 
ſtitutibns. -Fohnſ. 101. | 


18. Tho' the patron hath fix months before the lapſe Within what 
incurs, yet it concerns him not to delay preſenting till time 


the x months be almoſt expired. For if he doth preſent 
but one week before the fix months be ended, the ordi- 
nary may pretend that he hath not time to examine the 
clerk. Or if the ordinary rcfuſe the clerk for inability, 
becauſe he is unlearned, or the like ; the patron will not 
have time to preſent anew within the {ix months, but lapſe 
may incur. Matſ. c. 12. 
In the caſes in which notice is to be given, the patron 
neglecting from year to year to preſent, lapſe doth not 
incur to the ordinary; yet if in ſuch caſe a ſtranger doth 
wreſeht, and his clerk is inftitued and inducted, and not 
— ted by the patron until ſix months (accounting 
from the induction) be expired, the patron is without 
remedy for that turn: for that tho' he hag not notice from 
the * the avoidance (for which reaſon the or- 
dinary can have no advantage of lapſe) yet the induction 
of the ſtranger's clerk is u notorious act, of which the 
ton us well as the country might have taken notice. 
at}, C. 13. f | 
W if a biſhop doth collate his clerk, either before he 
givesnatice of tn avoidance, where notice is to be given, 
or at any time within the ſix months limited to the pa- 
ron to All his church, the patron may at any time — 
N his clerk : for altho* wrongful collation maket 
eh a plenarty as ſhall bar the lapſe to the metropolitan 
ne tings * it is no bar to the true patron 4 and If the 
op doth admit the patron's elerk, the other Is out Ipſy 
fats z and If the biſhop will not admit him, the patroy 
may as well then, as at any time before, have hls nr 


ﬆ& law againſt the biſhop, And therefore If the ordinar 

doth collate within the patran's Ax months, aul then th 

fix months pals, no preſentation belng made by the pa- 

trot the ofdiiiiny, ik he will have the benefit uf a lapſe, 

Wt collate of Hew: For the firſt collation beling by 

wrotig cannot by time become rightful; and therefore 
10 


dath 
Was but as a proviſien for the time, and there ought te 
be a new act before it alf be & good collation; Fat] E 


13 | 
if @ ehvreh er benefiee be of the patronage ef the king 
Hr he hath a Fight of ——_ thererd ; NE ean wh 
"ah J 


bis turn te the or his neglect of pre: 
ferzing 


t put the patron to his quare impedit, for that it 


Whether it may 


6pm ff the pre: 


Beneſice. 
fetring his clerk thereto, And in caſe the king doth not 
preſent, all that the ordinary can do, is to ſequeſter the 
profits of the church, and appoint a clerk to ſerve the 
Cure, wy c. 12. 

Alſo a donative remaining void never goes in lapſe; 
but the ordinary may compel the patron to fill the ſame, 
by eccleſiaſtical cenſures. Watſ. c. 12. Unleſs it hath 
been augmented by the governors of queen Anne's bounty 
for then it ſhall lapſe in like manner as a preſentative living, 

19. It is ſaid, generally, in all the books, that pre- 
. Fentation may be made either by word, or by writing, 

IF it be by word, the patron muſt declare in the preſence 
of the ordinary: if by writing, it is no deed, but is in 
the nature of a letter miſſive to the biſhop. 1 1ſt. 120, 
1 Rol Abe. 353. 
hut Where « corporation aggregate of many doth pre- 
ſont, it mult be under ther common ſeal; // 794. 

And finde the ſtatute of Frauds and perjuries at leaſt 
(#9 G. 8 & g.) It is neceſſary that all preſentations ſhall 

e r 

And by the ſeveral ftamp acts, it is Implied, that uy 
ſhall be in writing, and not otherwiſe ; for thereby It (3 
enacted, that fir every ſhin or piece . vellum er pant heut, 


er feet of paper, won which any Preſontation #r denation 
which hall paſt the oo feal 7 Hug land, or wpon which any 
callatian te be made by any archbiſhop or other biſhop, or any 
preſentation or donation ta be made by any patron whatſoever, 
4 or to any benefice, dignity, or eccleſiaſtical promotion ſhall be 
ngrefſed or written, ſhall he paid a double 40 f. flamp duty 
Provided that ſuch beneffet, dignity, or promotion be of the 
yearly vale of 10 l. er above in the king books, 

Hut if under that, it doth not ſeem to he clear, from 
any of the ſaid acts, that any ſtamp is neceſſary; Note, 
the ſeveral inſtruments requiring — 1 are inſerted ſpe⸗ 
cially under the title amps. 


r the | f it come hder the 
denomination of a Hetarfal df; it hall then be upon a 
2. bY, np. 
26: And the fame may be in this form i 75 the mat re 
wrOHd futter in get R. by divine providence lord archbiſhop 
F Canterbury, primate of all England and metropolitan; 
if it be to the archbiſhop of re, the ward [4/7] mult 
omitted 1; If to any other biſhop, then thus 
To the right reverend father in god, R. herd biſhop of 
in his abſence to his vicar general in ſpirituali, or 
to any other perſon having or who all laue ſufficient authority 
in this bekalf': I Sir W. P. baronet, true and undoubted pa- 
tron of the rectory of the parifh church of === [or, of 
the 


ſcholar fun, (everal prefentations did not make an 27 
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the vicarage 1 in the county of aud in your 
dirceſe of == now vacant by the death Cor, reſignation, 
or otherwiſe as the caſe ſhall be] F A. B. the laft incum- 
bent there, do preſent unto you C. D. clerk, maſter of arts, 
humbly who that you will be pleaſed to admit the ſaid 
C. D. to the ſaid church, and to inſtitute and cauſe him to 
be induced into the ſame, with all its rights members and 7. 
urtenances, and to do and execute all other things in this he- 
hol which ſhall belong to your epiſcopal office. In witneſq 
% I have hereunto ſet my hand and fecal, the — day 

of ——in the year —— 

Which being made in this form, if the biſhop be in- 
hibited, or the ſee voided, before inſtitution is had from 
the immediate biſhop z yet the preſentation is good to the 
metropolltun, or other guardian of the ſpiritualties. / 6 


Ci: 15; 

if « corporation in preſenting doth miſtake the name of 
their foundation, the preſentation is void z therefore when 
« provoſt did preſent by the name of the provoſt of the 
ueen In Ox61, Whereas it ſhould have been, ale fee. 
dum Fegine de Cron, according to the foundation g it 
Was adjudged, that by reaſon of the emiffien of the word 


ation, beeauſe the preſentations were yold, Af, MN Fa. Ir, 


% v. Bir Richard Lovelace, Watf, e, 26, Bulſt, gr, 


21: Preſentation, tha“ duly made in all reſpects, may Whether 11 may 
be reveled, or varied. As to the power of revocation, the ke revoked, 


eneral doctrine of the books ſpemeth to be, that none but 
1 king can revoke : which he may do at any time be- 
fore induction ; as he may alſo preſent a ſecond clerk, and 
ſuch preſentation ſhall be a good repeal of the firlt, el- 
＋ y if care is taken to free it of all ſuſpicion of be- 
tig obtained by fraud in deceit of the klug, by making 
expreſs mention of the firſt preſentation; In likes manner, 
If the king dies before the induction of his eletk, this is 
ſaid to be &@ revocation in law And the general eonſs- 
quenee of a Fight to revoke in any ese is, aff obligation 
Upon the biſhop nok te acht againſt hich Fevorationy 
upon pain of being a diſturber, 6% . 705: a Er 


29 
Aut it dath not ſeem to he clearly fertled, that a cam» 
mon perſon alſa way not revoke a preſentation, before 
admiſſion and inſticution thereupan, And in the cale of 
Stoke and Sykes, . 3 Cha, Doderidge laid, that the ei- 
vilians affirm, that a lay patron cannot revoke his pre- 
ſenſation, but he may cummulanda viriare, and fo the or- 
dinary ſhall have election to iattituce which of tha he 
K 4 will, 


136 


r n en ne Rok 
8 this ehure gland, the 


being full 
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will, but that a ſpiritual perſon cannot vary at all; but 
he ſaid, that 1 e common law, without queſtion, a 
tron may revoke his 4 Latch. 191. 
And what is ſaid in the bobks that the king only, ean 
revoke, ſeemeth to intend after inflifution, the church not 
ainſt the king until the InduRtion z but after 
N it is certain à common perſon eannot revake 
it being then too late, the church being full, with 
to Flt, b the . 0 10 ne) ; * head 
$ to the power © t is on all hands, 
that this may be done AI I that is, aſter 
one clerk hath been preſented, he may (before admi 
given) preſent another; but with this difference from a 
vocation, that where a patron doth thus vary, cumu- 
do, the ordinary 2 chuſe and admit which of the 
clerks he pleaſeth, Gib/. 795, Watf. e. 20. 
Hut this power of wah belon to laymen. only, and 
not to eccleſiaſtical perſons of any ind; auſe they are 
ſuppoſed in law to he competent judges of the ſufficiency 
of the perſon, and do therefore proceed by judgment and 
election; and whoever elects an unfit pe 


on, ig | fo ure 
deprived of the power of dlekung. Gil/, 79% e 
0, e | TUB 


. It is well known, that in the ſettlement 6 
iſhops of the ſeveral disce 
had them under their own immediate care 1 and that they 
— the orgy ova tn « community with them, whom 
hey ſent abfoad te feveral parts of their dioceſes, as they 
faw occafion to oe them z but that by degrees, they 
of Axing profbyters within fuch a com» 
ſs, to attend hpon the fervice of gad amengſt the In- 
bitants ; that theſe precinfts, which are (ines call 
pariſhes, were at firſt much lar yy that when lords 
manors were inclined to built ehurches for thelr own 
conveniences, they found it neoeſfary ta make ſome en- 
dowments, to obl ge thoſe wha officiated in their churches 
to a diligent attendance i that upen this, the ſeveral bi- 
ſhops were very well content to let thoſe patrons have 
the ' nomination of perſons to theſe churches, provided 
they were ſatisfied of the fitneſs 6f thoſe perſons, and that 
it were not deferred beyond ſuth à limited time. 80 that 
the right of patronage is really but a limited' truſt ; and 
the biſhops are ſtill in law the judges of. the fitneſs of 
the perſons to be employed in the everal parts of their 


: 


= 
* 


found a neceffit 


ha 


gigceſes, But the patrons never had the abſolute diſpoſal 


————__ — - 7 2. : 


of their” denefices . n their own els 3 but if they did 
not preſent fit " within the limited time, the care 
of the places did return to the biſhop, who was then 
wi to provide for them, 1 i. 30g, 
And by the ſtatute of Articuli cleri, 9 Ed. 2, ſt. 1. 
© i 3. it . enacted as followeth : ff ir deired, that ſpiri- 
bns, whom our lord the hing doth preſent unte denefiert , 
7 <> (if the biſhop will 1 not admit them, either for 
4 = — er for other cauſe reaſonable) may not be un- 
examination 7 lay perſons in the caſor 0, ye mo 


bo now attempted, contrary w Fo . — 
they may ſue unte a ire remedy, as right 
requirg, | The anſwer : 25 a 10 


unte 4 the ty the mM. 0 « ongeth to 2 
ſpiritual {pd 4 it hath been ſed heretefore, you yo 


the ability of a perſs Aer ſonted,) De idoneitate per- 
G08; 80 that th is required by law, that the perſon pre- 
22 1. ws j for ſp be the words of the king's 
"writs preeſintare jdbncum perſoham. And this vdmeitas con- 
ſiſteth' in divers exceptions A rſons preſented: 
i Concernin ning the perſoh, as if he be under age, of a 
layman, neefning his epnyerſation, as if he be efi+ 
minous. 3 U oncerning his ſnability to diſcharge his 
== o& ys as if he he unlearned, and not able to feed 
oek With ſpiritual food, 2 %. 64t: | 
An the exattilfation of the ability and ſumeſeney of ; 
preſented belong s ts the biſhop, who is the 
fly eal Judge z and in th anni he [8 & « Judge, 
and not 42 and may and ought te we @ peF= 
fon preſented, if he be not fan er fone 2 Init, 5 531. 


The examination belongeth my 4 [pirltnal 196 05 And yet 
in ſome eaſes, notwithſtanding this ſtatute, weite, 

ve (hall be tried by the country, or elſe there ſhould be 
A failure of juſtice, which the law will not ſuffer: as if 
the inability — inſuMoleney he alledgod in a man that ig 
dead, this Lade is out of the ſtatute ; for in ſuch caſe the 


ll 
0 Mato y ented 


18 bichop cannot examine him; and conſequently, tho' the 

* matter be ſpiritual, yet ſhall it be tried by a jury; and 
the court, being aſliſted by learned men in that profeſſion, 

ed 8 y 

* may inſtruct the jury as well of the eccleſiaſtical law in 

at ha caſe, as they ulually do of the common law, 2 nfl. 

* , 

pf And þ it hath been nſed heretsfore] So as this act is a de- 

ir claration of the common law and cuſtom of the realm. 

ul 8 ft. 632. 


f | | 2. By 


138 


Time for exa- 
mination, 
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2. By a conſtitution of archbiſhop Langton : V db in. 
Join, that if any one be canonically preſented to a church, and 
there be no oppoſition ; the biſhop ſhall not delay to admit him longer 
than two months, provided he be ſufficient, Lind, 138, 215, 

But by Can. 95. (Albeit by former conflitutins of the 
church of England, every biſhop hath had two months ſpace to 
inquire and inform himſelf of the ſufficiency and qualities of 
every minifler, after he hath been preſented unto him to be in- 

ſlitutad into any benefice, yet for the avoiding of ſome inconveni- 
ences, we do now abridge and reduce the ſaid two months unto 
eight and twenty days only. In reſpett of which abridgment 
we do ordain and appoint, that no double quarrel ſhall hereafter 
be granted aps firs, of the archbifhops courts, at the ſuit of 


Mini every except he ſhall firfl take his perſonal 
by 9 the 724 tight pep ig? the 22 er- 
Pireu after he fret tridered hit preſentation to the biſbap, wid 
that he eie ts grant Dim iuflſinttin Hheret per 3 Of ſhall en. 
ten jute bout Wt! fulffetent ſirbeties te prove the fins te by 
With j uur pain of fü penn of the granite tlertif from the 
eretutien of Bir eier For bal a year totics guchtiss, #4 6 
Henounced by the fai arebbihep, and de of the hub! 

Warrel aforeſard fo und Provirech ts all inte and pur. 


% whatfoover, Always provided, that within the ſaid 
4p aud twenty ＋* the biſhop ſhall nas ntitute any ether 12 


Every biſbop hath bad) The canon mentions biſhops 
only, becauſe inſtitution belongeth to them of common 
right; but it muſt alſo be underſtood to extend to others, 
who have this right by privilege or cuſtom, as deans, 
deans and chapters, and others who have peculiar juriſ- 
dictions, Concerning whom it hath been unanimouſly 
adjudged, that if the archbiſhop ſhall give inſtitution ta 
any peculiar belonging to any eccleſiaſtical perſon or body, 
it is only voidable ; becauſe they being not free from his 
Juriſdiction and viſitation, the archbiſhop ſhall be ſuppoſed 
to have a concurrent juriſdiction, and in this caſe only to 
ſupply the defects of the inferiors, till the contrary ap- 
bears. But if the archbiſhop grant inſtitution to a pecu- 
liar in a lay hand, it is null and void ; becauſe he can 
have no juriſdiction there, Gib/. 804, 


To inquire and inform himſelf] In anſwer to an objeCtion 
made, that the biſhop ought to receive the clerk of him 


that comes firſt, otherwiſe he is a diſturber ; Hobart ſaith, 
the law is contrary : for as he may take competent time 


to 


* 
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to examine the ſufficiency and fitneſs of a clerk, ſo he 
may give convenient time to perſons intereſted, to take 
knowledge of the avoidance (cven in caſe of death, and 
where notice is to be taken, and not given) to preſent 
their clerks to it. Agreccable to what is held elſewhere, 
that it was a good plea for the ordinary, and no refuſal 
of the clerk, that the ordinary having other buſineſs, com- 
manded the clerk to come to him afterwards, to be ex- 
amined; and that the clerk not returning, and the ſix 
months paſſing, the _ was well intitled to the lapſe; 
46. 


61. 804, go. * Leon. 
, 0 


„Can. 39 biſhop ſhall inflitute any to a benefice, who 1 
hath beet eee by other biſhap, except he fit — unto — 9 


him bis letters of orders ; amd bring him a { efficient teflimony 
of his nn good life and behaviour, if the bifſhiþ ſhall rr 
fun it 5 nnd laſtly; hall appear upon une examination te be 
17 Hy of his mint y. 

Except RY ew unte bim Bis Letters of orders] And by 
the 14 & 14 ©: 4: & 4: Ne perſon fliall be capable ty 
be adinified te any perfunage; YIERage, Deniefiee; Bf other 
eceleflaſtical promotion gr galty Whetlyever, befare fue h 
time as he ſhall be erdained pricft, 

Aud bring 6 en teflimany of bis former life aud 
bebaviowr] By the ancient laws of the — goed parti. 
cularly of the church of England, the four things in 
which the biſhop was to have full ſatisfaction in order ta 
inſtitution, were age, learning, behaviour, and orders, 
And there is ſcarce any one thing which the ancient 
canons of the church more peremptorily forbid, than the 
admitting clergymen of one dioceſe to exerciſe their func- 
tion in another, without firſt exhibiting the letters teſti- 
monial and commendatory of the biſhop, by whom they 
were ordained, And the conſtitutions of the archbiſhops 
Reynolds and Arundel ſhew, that the ſame was the known 
law of the Engliſh church, to wit, that none ſhould be 
admitted to officiate (not ſo much as a chaplain, or cu- 
rate) in any dioceſe in which he was not born or or- 
dained, unleſs he bring with him his letters of or- 
ders, and letters commendatory of his dioceſan, G1b/, 
806, | 

Notwithſtanding which, in the caſe of Palmes and the 
biſhop of Peterborough, T. 33 El. On a quare impedit 
brought againſt the biſhop, the biſhop pleaded that he 
demandcd of the preſenter of the plaintiff to ſee his let- 


ters of orders, and te would not ſhew them; and alſo 
he 
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he demanded of him letters miſſfive or teſtimonial, tefli. 

fying his ability; and becauſe he had not his ler of 
ers, nor letters miſſive; nor r of them other. 

wiſe to the biſhop, he deſired leave of the biſhop ts brin 
them and he gave him ea week, anch he went away 

came not again, and that the Nx months . and he 
e6llated by lapfe. And upon demurrer, it was ach udged 
for the plaintiff ; for that theſs were not cauſes is 
the admittance, and the clerk is net bound te thew his 
letters of orders of miſfive te the biſhop, but the biſkep 
mul try him upen examination for ene and ether, Cry, 

. 47. 

Which meſt of the baoks take notice of as @ pretty 
hard eaſe, and in which perhaps the biſhop's taking ad- 
vantage of the lapſe might be ſome part of the eanlider 
ration, And theſe words of the canon (which was made 
not many years after) ſeem to have ſome reference or re- 
troſpect to that determination, 

ut it is to be obſerved, firſt, as to the letters of or- 
* ders, that it was only adjudged not to be neceſlary to 
roduce the very letters of orders; for they might be 
ho, and proof thereof might otherwiſe be very well made 
from the regiſtry of the biſhop who ordained the clerk ; 
or elſe it would follow, that every clergyman whoſe let- 
ters of orders are loſt, or conſumed by fire or other ac- 
_— would be incapable to be admitted to a benefice. 
And as to the letters teſtimonial ; the biſhop charged, 
that he did not bring ſuch letters Ding bis ability, which 
the court ſeemeth to have N his ability as to 
learning, of which without doubt the biſhop muſt jud 
upon examination; but the biſhop ought to have ſet br, 
that he did not produce letters miſſive or teſtimonial of 
his good life and behaviour. e 
917 wo | J 413%» 

„And lgftl gr, upon due examination, to be wart 

& his ey] Abo i N of learning, it hath e 
articularly allowed, not only by the courts of the king's 
ench' nd common pleas, but alſo by the high court of 
parliament, that the ordinary is not accountable to any 
temporal court, for the meaſures he takes, or the rules 
by which he proceeds, in examining and judging (only 
yy be muſt examine in convenient time, and refuſe in con- 
veniefit time) ; and that the clerk's having been ordained 
Land ſo, N to be of good abilities) doth not take | 
ai or diminiſh the right which the ſtatute above re- } 
ited doth” give bf the biſhop to whom the projintation f 

| ; Roh a 9 
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in mode, to examine und judge: Gib/, Boy: Show, 88. 
4 Mod, 134: 3 Lev. 311. \ 
In the eaſe of Albany and the biſhop of St, Aſaph, T. 
% A, the want of knowledge in the Welſh tongue, 
is declared to be n eauſe of refuſal, Where the 
tylce Wis to be performed in that language 3 as Fork 
dring the elerk uncapable of the cure i Her did it avall , 
i6 alledge, that the lahguage might be learned, of that 
the part of the eure he Wis unenpable of might be difz 
. by eurste, C/ ge). 
law is the fame, If the perfon preſent deth net 
underſtand the Engliſh tongue; for in ſueh eaſe, the bis 
hos mop refuſe him for incapacity, Tat e. 30: 
here there is a mixture of divers languages in any 
lace, the rule of the eanon law is, that the perſon pre- 
fonted de underſtand the ſeveral languages, Ci,, 80g, 


III. Refaſal, 


1. The moſt common and ordinary cauſe of refuſal is Cauſes of refulal. 
want of learning, p 

But there are alſo many other cauſes for which a clerk 
preſented may lawfully be refuſed ; as, if he be perjured 
before a lawful judge; or if he be an heretick or ſchiſ- 
matick ; or irreligious; or (as is ſaid in the old books} 
if he is a baſtard, and not diſpenſed withgl z or if he is 
within age; or if he or his patron be excommunicated 
for the ſpace of ——— or if he be outlawed; or 
guilty of forgery ; or hath committed ſimony in the pro- 
curing of the preſentment he brings, or of another pre- 
ſentment to a former denefice ; or hath committed man- 
ſlaughter, that is, if he be attainted thereof, and not par- 
doned; and it is ſaid, that the ordin may refuſe a 
clerk upon his own knowledge for an —— committed 
by him, which is a cauſe of refuſal, altho' he be 
not convicted thereof by the law; and this ſhall be tried 
by iſſue, whether it be true or not: And generally, all 
ſuch as are ſufficient cauſes of deprivation, are alſo ſuffi- 
tient cauſes of refuſal. JYatſ. c. 20. 

2. If the clerk refuſed be the preſentee of a biſhop, —_— 
or other eccleſiaſtical patron ; the ordinary is not bound fol, 
to give notice of the refuſal : of if he ſhould do it, ſuch 
bee can never revoke nor vary his preſentation, by 


reſenting one afterwards that is better qualified, without 

he ordinary's conſent ; the law ſuppoſing him that is a 

ſpiritual perſon, to be capable of chuſing an able clerk F 
An 
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And fo lapfe may eome ko him unavoldably, if the elerk 
firſt preſented be juſtly refuſed; But If the clerk preſpn⸗ 
ed be the preſentee of a lay patron, and be refuſed by the 
ordinary the ordinary in molt eaſes is bound te give ng: 
tice to the patron of ſuch refuſal : for if in ſuen eaſe ng 
notice is given, no lapſe can run, tha“ no other clerk he 
ſented ; nar if notice be given, unleſs upon trial the 
clerk was juſtly refuſed, But if a clerk preſented be for 
good cauſe refuſed, and notice thereof be in due time and 
manner given to the patron, and no other clerk be pre- 
ſented in time; lapſe doth run to the ordinary, 1, 
C, 12. | | | 
In the eaſe of Hele and the biſhop of Exeter, M. 31IW. 
It was ſaid by the court; that if the ordinary refuſe be- 
cauſe he is criminous, he need not give notice of the re- 
fuſal; for the crime is as much in the cognizance of the 
tron as of the biſhop ; but if he refuſe becauſe illiterate, 
he muſt give notice, 2 Sahk. 539. 
And in general, lord Coke "44 if the cauſe of refuſal 


de for default of A or that he is an heretick, ſchiſ- 


matick, or the like, belonging to the knowledge of ec- 
eleſiaſtical Jaw, there the ordinary muſt give notice there- 
of to the patron ; but if the cauſe be temporal, as felony, 
or homicide, or other temporal crime, or if the diſability 
grow by any a& of parliament, or other temporal law, 
there no notice need to be given, unleſs notice be pre- 
ſcribed to be given thereby, 2 It. 631. 

But in the caſe of the King and the biſhop of Hereford, 
where the refuſal was of a common drunkard and com- 
mon ſwearer, who was preſented by the king, and it was 
argued that in this caſe no notice need to be given, be- 
cauſe mullum temprs occurrit regi, and no lapſe could incur 
if he did not preſent again within the fi months; yet 
the court reſolved, that the plea was bad, for want of 
notice alledged. Gi. 807, Compns 358. 
At ory, in al. cal it is fair and Tete, to give 
notice to the patron of the refuſal, whatever the cauſe 
may be; for it is very poſſible that the perſon pre- 
ſented may be many ways unfit, and the patron not 
know it. 

And it is not enough that the biſhop barely give no- 
tice of his refuſal, unleſs he alſo ſignify the cauſe of 
it, For altho' the biſhop is judge in the examination, 
yet inaſmuch as the proceedings of the biſhop are not of 
record, the cauſe of refuſal is traverſable; and if it be 
traverſed, and the party refuſed be living, this _— 
a tri 
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wied by the metropolitan 5 and If he be dead, this ſhall 
be el by the country, 3 % 3. 

And ſueh notes ought to be. given with as much ſpeed 
as conveniently may be and therefore, where the ofdi- 
nary delayed to give notice to the patron far the ſpace of 
twenty two days, it was held that the notice was inſuf⸗ 
ficient, and that therefore the biſhop ſhould have no ad- 
vantage by lapſe, Mat e. 20, 

And notice is to be given in ſuch caſes ta the per- 
ſon of the patron, if he — within the county where the 
church is at the time of the giving thereof ; otherwiſe it 
is to be given to him by an — in writing, affixed 

to the door of the church to which the clerk was pre- 
ſented ; but if notice be given by ſuch inſtrument as afore- 
ſaid, before the-- patron 5 inquired after, and a return 
made that he is not to be found within the county, ſuch 
notice is not good. Matſ. c. 20. | | 

When the biſhop hath given notice of his-refuſal of 
a clerk, this doth not give the patron a longer time to 
preſent in, than he had before. For if the church be 
ſo void, that the biſhop is not bound to give the patron 
notice of the avoidance, the patron muſt preſent his ſe- 
cond clerk (if he think his firſt preſentation to be juſtly 
refuſed) within the ſix months, accounting from the time 
the avoidance happened. But if the church be void by 
ſuch means, as that the ſix months do not run without due 
notice to the patron of the avoidance, and the patron doth 
preſent his clerk before the ordinary hath given him any 
notice thereof; if the ordinary doth refuſe his clerk, and 
give notice of his refuſal, yet the patron (as it ſeemeth) 
hath ſix months, accounting from the notice of the bi- 
ſhop's refuſal, to make his ſecond preſentment in, before 
lapſe can incur, But if the biſhop had given notice of 
the avoidance before the patron preſented, and then he 
refuſeth the patron's clerk for juſt cauſe, and doth give 


re notice thereof, the patron's ſix months are to be account- 
ſe ed from the firſt notice, Vatſ. c. 20. | 
» If the biſhop refuſe a clerk for inſufficiency, and the 
t patron preſents another, and the biſhop admits the firſt, 

he is a diſturber; for having once refuſed him for inſut- 
« ficiency, he cannot afterwards accept him. Gib. 807. 
f 3. When the biſhop doth without good caule refuſe, R. medy for the 
p or unduly delay to admit and inſtitute aclerk tothe church clerk refuſ-, by 
f to which he is preſented, the clerk may have his remedy _ mou 
R againſt the biſhop in the eccleſiaſtical court, as the patron court. * 
may in the temporal court. 


This 
3 
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| This remedy the clerk may have before the ofdindry ts 
whom appeals are to be made, by the way of a duplex 
querela; that is to ſay, if a biſhop doth refuſe, then 
befbre the archbiſhop in his hurt of appeals ; if an arch- 
biſhop doth refuſe; then before the delegates, 

And if the biſhop doth admit the eletk, and then doth 
refuſe to inſtitute him z the clerk may have the ſame re- 
medy againſt the ordinary, to inforce him to do his duty: 
that is, the clerk preſented having exhibited his preſen- 


tation to the biſhop, or to his vicar general (havin Ty 
to inſtitute), and being kefuſed or unjuſtly delayed, 


and complaining to the judge of appeals theteof ; the 
judge is wont to write to the biſhop in form of law, and 
this writing they call a duplex quetela: TINS Wy 

This duplex querela is to contain 4 monition to the 
biſhop, or to his vicar general (having power to give in- 
ſtitution) that within a certain time, as within nine, or 
ſometimes fifteen days, he admit the patty complaining ; 
and alſo a citation, whereby the biſhop may be cited to 
appear by himſelf or proctor at a day after, in caſe he 
doth not inſtitute as aforeſaid, to ſhew cauſe why, by 
reaſon of his neglect of doing juſtice, the right of in- 
ſtitution is not devolved to the ſuperior judge. It is alſo 
expedient, that the ſame duplex querela to contain an in- 
hibition to the biſhop and to ſuch vicar general as afore- 
ſaid, that nothing be done by either of them pending the 
ſuit, to the prejudice of the party complaining, 

The clerk refuſed, having obtained from the propet 
judge a duplex querela, is to take care that ſome perſon 
ſufficiently learned for that purpoſe, do admoniſh the bi- 
ſhop to admit him and to do him juſtice, within the time 
mentioned in the duplex querela, and alſo according to 
the contents thereof to inhibit the biſhop. 

If the biſhop, after he is admoniſhed to inſtitute the 
preſentee; ſhall expreſly refuſe to admit him 5 the man- 
datory may preſently cite the biſhop to appear, accordin 
to the contents of the duplex querela ; but if no refuſ 
be made, the biſhop being admoniſhed as aforeſaid, the 
clerk is firſt to repair to the biſhop or ſuch his vicar ge! 
neral as aforeſaid, on the third day after if no more than 
nine days are mentioned in the duplex querelag or on the 
fifth day after if fifteen days be appointed therein, and to 
exhibit his preſentation, and to require admifion and oy 
ice in all reſpects to be done to him, and offer himſelf 
ready to ſubſcribe the thirty nine articles of religion, and 
the declaration as required by law, and to take the oaths 


Pate ore ae. aft A / 4 = 
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und to do every othef thing required by law to be of him 

rformed, in reſpect of his admiſſion and inſtitution into 
that/benefice; And this he is to do two times more, if 
not received, hatnely, every third or every fifth day, ac- 
cotding to the time given in the duplex querela. But if 
heicannot come to the preſence of the biſhop, he is to 
proteſt his readineſs to receive his admiſſion and to ſub- 
ſcribe as | aforeſaid, and to have at leaſt two, witneſſes 
thereof, Te tal FIR 

If the biſhop ſhall not do the clerk juſtice within the 
time limited; then, after the expiration thereof, the party 

reſented is to take care that the biſhop be cited accords 
fas to the tenor of the duplex querela. 
It the perſon that is to cite the biſhop cahhot come to 
his preſence, he is to ſignify to ſome of the biſhop's 
ſervants, that he hath a duplex querela at the inſtanee © 
ſuch a clerk preſented to ſuch à church; to be by him ex- 
e and to deſirc that he may come to the preſence of 
the biſhop. 


If he may not come to the hiſhop's preſence, 


15 that he cannot cite him; the pre ſentee is to ſtay till the 
tay on which the biſhop ſhould appear had he been cited; 
at which time he is to be called; and. if he appear not by 
himſelf or proctor, a citation viis et modis is to be decreed, 


| Which is to be executed perſonally if the biſhop may be 


fpoken with, and if not, then by affixing it to the out- 
ward doors of the biſhop's palace, or of the houſe where 
the biſhop reſides, or of his cathedral church. x; 
Aſter the biſhop is cited, whether by the firſt or ſecond 
mahdatey the perſon citing is to certify to the clerk or his 
r by his letters, or by ſubſcribing upon the back- 
of the mandate, the day of executing the monition to 
Inſtitute, and the inhibition; the ſeveral days of the pre- 
ſentee's aſking admiſfion, and the day of his citing the 
biſhop j and if the biſhop refuſed expreſsly to admit, that 
alſo. is to be certified. | IE 
Ik the biſhop appear hot at the day, upon the peti⸗ 
tion of the preſentee's proctor, the biſhop. being thric 
ealled, is by the judge pronounced contumaeious; an 
as a puniſhment of his contumacy, the judge doth pro- 
nounce the right of inſtituting the preſentee to his bes 
hefice to be devolved" to the ſupetior judge, and doth de 
eree that the clerk ſhall be inſtituted, and that he wil 
Write to the archdeacon or ordinary of the dioceſe where 
the church is, commanding him to induct him. 5 


Vol L. L ; Then 
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Then the clerk is remitted (if the proceedings be in the 
ourt of arches or audience) to the archbiſhop to examine 
im; and the archbiſhop approving of him, returns him 

with his flat inſtitutis to the judge; who, before he inſti. 


tutes, is'wont to require a bond of the preſentee to fave 
him harmleſs on that account. de 
But if the biſhop doth appear, and doth alledge fo 
juſt cauſe why he refuſed the clerk; then they are to pro- 
ceed to the trial of that, as in other ſummary cauſes, 
If the cauſe alledged by the. biſhop be not proved, the 
judge pronounceth as before, for his own juriſdiction; 
and the biſhop is to be condemned in expences; and ſo 
if he doth alledge an inſufficient cauſe, as that the church 
is litig:ous; for this he ought to have n 
If the biſhop will not defend the ſuit, the pretended 
incumbent may do it, and alledge that the church is full 
of himſelf; But then the judge will firſt pronounce ſen- 
tence for his own furiſdiBion ; becauſe the biſhop hath 
alledged nothing to oppoſe it. But if the biſhop will al- 
low ſuch incumbent to defend the ſuit in his own name, 
then the judge cannot ' decree for his own juriſdiction, 
until the cauſe is determined, | Clarke, Querela Dupl. 
Watf. e. 21, 1 Ob. 2/2453. 
And this way of proceeding in this caſe againſt a hiſhop, 
is allowed of by the common law; and no prohibition 
lieth for the biſhop. Watſ. e. 12. | 
Which courſe bf ptoceeding in the eccleſiaſtical court, 
is the moſt proper remedy that the clerk can uſe, in caſe 
he be refuſed by the biſhop upon the account of any per. 
ſonal fault or defect: 7 ohly becauſe by ſuch courſe 
the clerk in a ſhort time, at leſs charge, afid leſs hazard 
of loſing his living by errors (which are eafily fallen ints 
at common law), may gain inſtitution ; but ao becauſe, 
although his patron brifig his action at common law for 


refuſing his clerk for crime or inſufficiency, ſuch cauſe of 


refuſa] ſhall be tried by a ſpiritual judge, to wit, if a 
biſhop refuſe, by the metropolitan of the province, JYat/; 
21. e N i 
F And the eccleſiaſtical judge in this caſe, Is to make 
certificate of his judgment to the 8 court z upon 
which they may proceed to ſentence, in a quare impedit 
r darrein preſentment, Warf. e. 21. | 
If the archbiſhop of York refuſe, it is ſaid that the 
11 of refuſal ſhall be tried by himſelf only, Watf, 


21. 
71 But 
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But if the party in whom diſability is alledged, be-dead 
before his ſecond examination, ſo as he cannot be exa- 
mined ; the trial of his ability or diſability ſhall be by the 
country. So in a quare impedit againſt the archbiſhop of 
Canterbury, if the ability of the clerk come in queſtion, 
it is ſaid that it ſhall be tried by the country, and not by 
any inferior ordinary; and the ſame reaſon ſeems to be 
as to the archbiſhop of York. V alſ. c. 21. 


- 


ry's refuſal of his clerk ; he may have his remedy by quare 


nd in ſuch caſe the ordinary muſt ſhew the cauſe of 
his refuſal ſpecially and directly (not only that he is a 
ſchiſmatic, or heretic, for inſtance ; but the particular 
ſchiſmatical acts or heretical opinions that he is charged 
withal muſt be ſet forth). For the examination of the 
biſhop doth not finally conclude the plaintiff : and with- 
out ſhewing ſpecially, the proper court cannot inquire 
and reſolve, whether the refuſal be juſt ar no. And jf 
the cauſe of refuſal be ſpiritual, the court ſhall write to 
the metropolitan to certify thereof; or if the cauſe be 
temporal and ſufficient in law (which the temporal court 
ſhall decide) the. ſame may be traverſed, and an iſſue 
thereupon joined, and tried by the country, 2 /y/t, 631, 

Co. 58. ; 

? But in caſe of refuſal for inſufficiency in learning, it 
was adjudged in parliament, in the caſe of the biſhop of 
Exeter againſt Hele, to be a good plea on the part of the 
biſhop, that the preſentee was a perſon not ſufficient or ca- 
fable in learning to have the ſaid church; and there reſolved, 


that he need not ſet forth in what kinds of learning, or 
to what degrees, he was defeCtive, 2 Salt. 539. Gib/; 


107. 
IV. Admiſſon. 


In a larger ſenſe, admiſſion is ſometimes uſed ta incluly 
alſo inſtitution z but more frequently, and properly, ad- 
miſſion is taken to be, when the biſhop upon examination 
doth approve of the preſentee, as a fit perſon to ſerve the 
cure of the church to which he is preſented z and inſtitu- 
tion is that act by which he doth commit to him the cure 
thereof, at e. 15, 

And we find ſometimes alſo the practice of inve/liture 
by the biſhop, in our eccleſiaſtical records - in» 


fiituit ot inveſtivit annul 7 ; which is frequently r. peated 
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4. If the patron finds himſelf aggrieved by the.ardina- Remedy for the 
patron In the 


, _ temporal court, 
impedit in the temporal court. by quare impe- 
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Perkham's regiſter (and is in uſe to this dy 


in 'archbiſh 

in the dioceſe of St. Aſaph), and is mentioned as diſtin 

= the admiſſion, inſtitution, and induction. Gil, 
8. | 


V. Iiflitution, or collation. 


1. There is no difference between inſtitution and colla. 
tion, as to the action it ſelf but this ;. that the biſhop doth. 
not preſent to ſuch livings as are in his own gift, but 
immediately inſtituteth his clerk, in much the ſame form 
u he or his chancellor inſtitute a clerk preſented by any 
ether patron. And as the biſheg collates to benefices of 
his own gift jure pleno, ſo he doth to thoſe which fall to 


him 8 . 9 bn of fo 
1. un. 40. Ts % auteſfabde fin 0 
n ede, fp, ur other perſon having r 


mit, inflinite, er collate, te any ſpiritual or ecclefia/tical 


j 
tution, or ion, mint * ts every on to be admitted, 
4 or kellated, the wh again/f — (which is in- 
ſerted under the title D{mony, | 

4+ By the 1 Ele e & W. e. g. f. 5.5 Every per- 
Joh who Pall be promoted of collated to any ſpiritual or reclefi- 

* bereffet,- prometion, dignity, re, or minifry z befor 
z Of or= 


N be Fees erciſ 
the W 1 take the A e 7 Soren. 
which- 


8. 

4: Alſo the perſon te he 1 * ſhall take the eath 
of 'eanionical obedience in Ike manner, Clarks, Tit, gi. 

Whieh oath is as followethy # I A. H. de Wear, 
6e that 1 will perform true and canonical abedience te the 
„ biſhop ef C, and his ſucceſſors, In all things lawful 
e and honeſt ; go heſp me god,” Gif, 816, 

g, And if it is a viearage, he ſhall in like manner take 
the oath of perſonal refidence in the fame. Charts, Tit. 


91. | | | 
Whieh is this . * I A. B. de wear, that I will be 
« refident in my vicarage of- in the dioceſe of. 


5 


Wenefice; 


che book of articles agreed upon in convocation in the 
year 1562, it is enacted, that ug perſon ſhall be admitted to 
au benefice with cure, _ he ſhall firſt have ſubſcribed the 
ſaid articles in preſence of the ordinary. 

To any benefice with care] So that ſine-cures, archdea- 
conties, prebends, and the like, lay no obligation on any 
perſon to ſubſcribe, by this ſtatute, Git. 808, 


E he ball firſt have ſubſcribed] And the ordinary is 
not wat e ve ſore the clerk to be by im 
ſubſcribed, and to require him to do it but the clerk is 
himſelf to offer to ſubſcribe them: and in this caſe upon 
the clerk's neglect to ſubſcribe the articles, the church 
remains void, as never full of ſuch clark, and no ſentence 
of deprivation is neceflary, by reafon that he never was 
Incumbent, but the admiſſion and inſtitution are void, 


Wai). e 18% 


In 72 — of the ordinary] Before this ſtatute, inſtitution 
was frequently given (as indudtions and inſtalments may 
be fill) by proxy ; as appears by innumerable inſtances 
in the ' wy N nr g. Gif, Bob, 1 4 

5 Gan, 36. No priſon hall, ei tyflitntion or 
collation 10 e t4 any 2 living 3 A + be ſhall 
firſt fabſeribe ta theſe three articles dee 
| (1) „ That the King's majeſty, under god, is the only 
e ſupreme gorernor of this realm, and of all other his 
„ hightefs's domininns and eountrles, as well in all ſpi- 
kita of eccleſiaſtical things or cauſes, as temporal; 
* and that no foreign prinee, perſon, prelate, tate, or 
* potentate, hath of ought to have an Jurifdieticn, 
40 powers ſuperiority, preheminence or authority, eeele⸗ 
* Jaſtical of (piritual, within his majeſty's fald realins, 
* dominions, and euuntrics,” 

(4) ** That the book of common prayer, and of or- 
„ dering af biſhops, prieſts and deacons, contalnerh in it 
50 — cantrary to the word of god, and that it may 
* lawfully be uſed, and that he himſelf will uſe the form 
* in the fad book preſcribed in publick prayer, and ad- 
* miniſtration of the ſacraments, and none other.“ 

(3) “ That he alloweth the book of articles of religion, 
** agreed upon by the archbiſhops and biſhops of both 
e provinces, and the whole clergy in the convocation 
4 holden at London, in the year of our lord god one 
4 thouſand five hundred and fixty two; and that he ac- 


S4brrly ton te 
the thre artieley 
roneerning * 
ſupfemacy, the 
tummon prayers 
and the thirty 
nine articles; 


& knowledgeth all and every the articles therein con- 


L 3 4 tained, 


Subfrription of 
the declaration 
# conſu mit y. 


C-ncerning the 
per ſon inſtitu · 


Brnefice. 


e taſned being in number nine and! thirty beſides the 
« Ftificationg to be agreeable to the word of god 

To theſt three article whoſdevey will ſirbſeribe, * ſhall for 
the avording 9 0 all ambignitier, ſubſcribe in this aner and 
form of ng d:1wn both 1 chriſtian and ſurname, 
vin. ** villingly and ex anime ſubſcribe to 
* 90 * articles 8 F to all things 
“e that are contained in them,” ol L „% % ſhell 
admit any o id aforeſaid, except he 77 hv 7 Whjerided in 

uſd 


manner and ſaid, he he from givi 
of oyders jelly 4 75 to proneh for 7 ace of — "rn 

Which penalty ſeemeth not 44040 to the offence ; 
for this is puniſhing of others, rather than the biſhop, for 
the biſhop's default, 

8, By che 13 & 14 C. 2. e. 4 „urn dean canon, and 
prebeudary of every enthedrat or coli n edvyed 4 ane 
parſom, vicar, crate, leftiirer, —— 4 in 

#4 3 who 4 uren! o have poſſeſſion of any drany, 
22 Fy, prebend, per ſonage, «yy of ary other 2 
thru dignit Le Fan kurute t place e les we þ 

7 ee . eee e 
61 e 104 AV PATON Of neut 
Vie. © Wi H. de declare, that 1 will eenform w e 
tt liturgy of the church of * Rngland, as it is now by law 
Af eſtab wy 13 14664 % 4, bb 14 1% 

Ii % Bi: „ Ib, 

Which faid declaration aud went Hall be fub- 
feribed before the arebbifhap, biſbop, or ordinary of the diaceſe 
ſor before the vicar general, chancellor, or commiſſary 
reſpectively, 15 C. 2, e. 6. f. 5.]; on pain that every 
fon failing in ſuch ſubſcription, Mall loſe and forfeit ſuch re 
tive promotion, and ſhall be utterly diſabled and iplo facto 2 
prived thereof; and the ſame ſhall be void, as if ſuch _ 
fo failing were uaturally dead. 13 & 14 C. 2. c. 4.1.1 

And after fuch ſutſeription made, every ſuch parſon, SS 
curate, and lecturer ſhall precure a certificate under the hand 
and ſeal of the reſpettive archbiſhop, biſþop, or ordinary of the 
dioceſe (or 7 their vicar general, chancellor, or commiſſary 
@s aforeſaid), who ſhall on demand make and deliver the fame; 
to be read by him publickly in the church afterwards. 13 & 14 
C3 C4. ho: 83. 

„If the biſhop admit a clerk as ſufficient, he either 
inſtitutes him in perſon, or elſe gives him his fiat, and 
ſends him to his vicar general, chancellor, or commiſſary, 
to do it tor him, * 72. 


HBeneflte. 
Fo archbiſhop Sancroft, when he had reſolved againſt 
taking the oaths to king William and queen Mary, and 
therefore wo not in realon adminiſter them to others, 
— q” 0 c wo to — 12 to his collative bene« 
ces, by the vicar general! » JA | 
Add bet only a1 . a eaſes, but 
Iſs the _ power of granting inſtitution may be de- 
ated by patent to chancellors or commiſſaries z but 
this hath not always been judged convenient. Gil, 804. 
During the time that any dloceſe or inferior Juriſdiction 
$ viſited, and inhibited „ the archbiſhop, the right of 
nſtitution belongeth to Kim 4 and when any fee Is warants 
the right belongeth alſv to him, or to ſuch other as by 
compoſition, preſcription, or otherwiſe, is guatdian of the 
ſpiritualties; Gb, Bog: | | | 
If y. be taken from an Improper hand, it may 
made good by confirmation of the perſon from whom 
t ought to have been taken. Thus we find, that an in⸗ 
ſtitutſon Which had been given by the biſhop of St. Daz 
vid's, pending his ſuſpenſion, Was confirmed by arch- 
op Whitgift z as alſs another inſtitution, by, arch= 


ne Abbot, which had been given by the biſhop; | 


pong a metropelitical viſitation. %% Ni4i , 

le., It is not of neeeility, that the examinations atl- 
miſſion, of inſtitution be made by the ordinary within 
the dioceſe in which the church is ; for the juritliction of 
je ordinary, as to ſuch matters, is nat lacal, but fal- 
ows the perſon of the ordinary, wherever he goes: Hash. 


C, I 9 ** 

But Dr. Gibſon ſays, this hath not always been un- 
erſtood to be clear law : as appears by the many com- 
miſſions which have been granted from time to time, by 
archbiſhops to their eomprovincial biſhops, to inſtitute 
ut of their dioceſe; and in any part of the province; 
Which commiſſion, he ſays, nevertheleſs, may be un- 
derſtood in this ſenſe, that though the act ſhall be 2 
and valid in law when done, yet the doing it without 
leave is irregular. Gibf. $04: 


15 


la what plecth 


11. The form and manner of the inſtitution is, that ferm aid man- 
the clerk kneeleth down before the ordinary, whilſt he = of intl 
readeth the words of inſtitution out of a written inſtru- 


ment, drewn beforehand for this purpoſe, with the ſeal 
epiſcopal appendant, which the clerk during the eere- 
mony is to hold in his hand. John. 74: 


12. Inſtitution being given to a clerk; a diſtinct and Entty thereof 
particular entry thereof is to be made in the publick . in dhe regiſtee; 


L 4 r 


I 


. 


Letters teſtimo - 
Rial thereof, 


Stamp duty. 


Benellce. 


ſter of the ordinary : that Is, not only that ſuch a clerk 
celved inſtitution on ſuch a day, and in ſuch a eur 
ut, If the elerk was preſented, then at whoſe preſenta. 
tion, and whether In his own right, or in the right of 
another z and if eblJated; of preſented by je crow, then 
whether in their own right, or by lapſe, This hath been 
the practice, as far back as any eccleſiaſtical records re- 
main i; and it is of great importance that ſuch entries by 
duly made and carefully preſerved both to the clerk 
whole letters of inſtitution may be deſtroyed of loſt j an 
to the patron, Whoſe title may ſuffer in time to come, b 
the want of proper eyidenee upon whoſe preſentation ſt 
was that inſtitution was Aer And it might tend per- 
aps to the better obſervation hereof, If every clerk, after 
aving paſled the examination of the ardinary, and there: 
upen obtained his flat, were ſent te the proper office of 
the TT for his letters of inſtitution, G/%½ 913. 
And lard Coke fays ; 12 admiffions and 
inſtitutions, are the life of advowſons : and therefore | 
1 ſuſpect that the regiſter of che biſhop will be neg- 
\gent in e of them, he may have a certiorari to the 
* to certify them into the chancery, 2 1. 356, 
* 
| y 3. The clerk being inſtituted, the inſtitution is good, 
without any after act; yet the ordinary is wont to make 
letters teſtimonial thereof, Watf. c. 15. | 
14. By the ſeyeral ſtamp acts; for every inſtitution 
that ſhall paſs the ſeal of any archbiſhop or biſhop, chan. 
cellor, or other ordinary, or any eccleſiaſtical court what- 
ſoever, ſhall be paid a treble ſiye ſhillings ſtamp duty. 
And for every collation to a living of 101, a year or 
upwards in the king's books, ſhall be paid a double forty 
ſhillings ſtamp duty. And the reaſon of this difference is, 
becauſe collation ſtandeth alſo in the place of a preſenta- 
tion, for which (in caſe of a living of 101. a year or more 
in the king's books) a like double forty illings ſtamp 
duty is required to be paid. 


— 


LM * 1 KnKüKüůä 


fa] in the book it ſelf the words are, Preſent admiſſion: and 


inflitutions fc, and fo it is quoted by every one: but the ſenſe 
ſeemeth to require (without overſtraining the ryles of criticiſm) 
that we ſhould ſuppoſe the word Preſent with a daſh to have been 
writ ſhort in the original manuſcript for Preſentations, and ſo miſ- 


taken by the printer, Of which kind of errors there are divers. 
others in that author's works, eſpecially in thoſe which were pub- 


liſhed after his death, if 


Benefice, 153 


If the evllation Is ty a living under 161, a year In the 
bling books, It ſeemeth that the ſame ſhall be on a treble 
ve ſhillings ſtamp, 
15, It Is not material what ſeal the ordinary doth make gy, 
uſe of In that eaſe; ee. 1 os 

Thus in the eaſe of Cort and the biſhop of St. David's 
H. 6 Car. the chancellor of St, David's had made uſe 6 
the biſhop of London's ſeal z and it was adjudged th be 
well enoügh, becauſe it is the act of the evirt which 

akes the inſtitution, and the inſtrument is only a teſkl⸗ 
monfal of that get; and the feal ufed (whateyer it be) 
ſhall be taken ts be the ſeal of the perſon inſtituting for 
that time. Ce. Car: 341 


i6, Laſt of all, the Grdinary executeth, and delivereth Mindite is ins 
to the part fut, a written mandate to the arehdea- 
kon, or other proper perſon to Induet him, Toby 74: 

17. By the 31 El, e. 6, If any priſon ball for any re- pus. 
ward ar pu uh er any promiſe or other affurance theref, 
diretty ar indirectly, other than for uſual and lawful foes, 
gdmit, inflitute, in/ffal, mdutt, inveſt, or place any perſon in 
or to any benefice with cure of ſouls, dignity, prebend, or other 
living eccleſiaſtical ; be ſhall forfeit the 44 value of one year 
profit tar, and the ſame ſball be void as if ſuch perſon werg 
naturally dead, ſ. 6, 

By a conſtitution of archbiſhop Langton : No prelate 
ſhall extort any thing, or ſuffer any thing to be extorted by his 
officials or archdeacons, for inſtitution, or putting into 70 ion, 
or for any writing concerning the ſame to le made, Lind. 137, 

And by a conſtitution of archbiſhop Stratford: /e ds 
ordain, that for the writing letters of inſtitution or collation, 
no- more ſhall be taken than 124; but the ordinaries ſhall allow 
fiipends to their officers, wherewith they ſhall be contented. 
And for the ſealing of ſuch letters, or to the marſhals of the 
biſhod's 1＋ or porters, nothing ſhall be paid. And if an 
perſon ſhall take ary thing contrary to the premiſes, he ſha 
reftore double within a month : otherwiſe, if he is a clerk bene- 
ficed, he fhall be ſuſpended from his effice and benefice ; if he is 
nat beneficed, or a lay perſon, he ſhall be interdicted from the 
entrance of the church until he ſbuli make ſatisfaction as afore- 
ſaid, Lind. 222, 

But generally, the eccleſjaſtical fees at this day are re- 
gulated y the practice and cuſtom of every Works ac- 
cording to a table confirmed by archbiſhop hitgift, and 


as is directed by the 1 35th cauon. . Md 
18. The clerk by inſtitution or collation hath the cure Edd of Mie 


of ſouls committed to him, and is anſwerable for any corny or collas 


lect in this point. 7% %¼. 744 
neg pos O19 Sud 


130 


Tal of inftitu- 


upet · inſtitu- 
44 


. 


jnftitution, 


Beneffce. 


And 4s bs the tempotaltſes; Wherens prefentation 1 
10 is the clerk a Fight 44 en, 1 inttitchtien 6f tbllatic 


6 give Kim & Fight #4 #2 and therefore in virtue of gol. 
tien zs Well as Bf Infiieution; Y elerk may enter ih 
the glebe, and take the tithes; | ugh fur Want of ig 
gueſſan, he eanngt yet grails ar ſſſe for them Gh 


fl | 1 

fle herein collation aiid inſtitution differ; that by in- 
fitutiong the ehvreh is full, and plenarty by fix months 
is pleadable againſt all erfpng but the king, and again 
the king alſo when he claimeth in the right of a common 
perſon ; but by collation the church is not Full; nor is 
Pony by collation pleadable, hut tHe right patron may 

ring his writ and remove the collatee dt any time; un- 
leſs he be ſuch patron who hath alſo tight-to collate, fol 
againſt him plenarty by collation is pleadable. And the 
reaſon why collation doth not make a plenarty is, be- 
Eauſe then the biſhop would be judge in his own cauſe; 
to the great prejudice of patrohs; and therefore the bi- 
hop's collation in this reſpect, is interpreted no more 
than 4 temporary proviſion for celebration of divine ſer- 
vice, until the patrori do preſeitt, Gibſ. 813. Watf, 
e. 12. 

19. Inſtitution is properly. cognizable in the eccleſiaſ- 
court; but if after induction a man is ſued there, 
uppoling His inſtitution was void, that ſhall be tried in 
the temporal court, becauſe by the iriduction the perſon 
Kath a freehold in the wand a which muſt be tried af 
common law. 2 Rolls Abr. 294. 


20. A church being full by inſtititictt; if a ſecond in. 


Ritution is granted to the ſame church, this is a ſuper- 
inſtitution. Concerning which, two things have been 
reſolved; 1. That the ſüper-inſtitution, as ſuch, is pro- 
pefly triable in the ſpiritual court. 2. That it is not 
triable there, in cafe ihductiofi hath been given upon the 
firſt inſtitution. Gib/e 813. 

The allvantage of a ſuper-Inſtitution is, that it enables 
the party who obtaihs it, to tfy his title by ejectment, 
without putting him about to His quare impedit: but 
many inconveniences following from thence (as, the un- 
cettainty to Whom tithes ſhall be paid; and the like), this 
method hath been guſtly diſcouraged; 61813. | 

at; By the 26 H. 8. e. 3.1 2. Every perſoh before any 
aftual or real poſſeſſion of meddling with the profitt of his bei 
nefice, ſhall pay or compound for the firft fruith to the King's ity 
at reaſonable dayt, and pon good ſurethet! 11 4 

4 


1eneflee, 


Fel VI. tyduftien: 


i: After inflitutien given, the ordinary iffues & man Wagen of itk 
Gb date for indudtion, directed ia the perſun whe hath power $998 

ta indutt, And this perfon, of common right, is the, 
archdescon, Hut by prefeription or compoſition, others 

as well as archdeacans may make inductions ; far by 

reſcription the dean and chapter of Litchfield do make 

nduction, and ſo do the dean and chapter of St Paul's, 

Wat. e. 15. | 

So if a church is exempt from archidiaconal juriſdie- 
tion (as many chu:ches are), then the mandate is to be 
directed to the chancellor or commiſlary ; and if it be a 
peculiar, then to the dean or Judge within ſuch peculiar. 
And when an archbiſhop collates by lapſe, or when a ſee 
is vacant, the mandate goes, not to the officer of the 
archbiſhop, but of the biſhop. Gib. 815. 

If a biſhop dies, or is removed, after inſtitution given, 
and whilit a mandate of induction is either not iſſued, 
or not executed ; the clerk may repair to the. archbiſhop 
for a mandate of induction. This is, becauſe the autho- 
rity of the biſhop is determined, and that authority de- 
yolved to the archbiſhop, as guardian of the ſpititualties 
ſede vacante, And the ſame rule takes place, if the bi- 
ſhop is viſited, and his juriſdiction ſuſpended, after inſti- 
tution and before induQtion, And though ſuch mandate is 
not executed before a new biſhop is confirmed (who then 
hath authority to grant it), but is executed after; it ſhall 
not be void (becauſe it is the act of one who hath autho- 
rity throughout his province), but only voidable at moſt ; 
as was determined in the exchequer chamber, M. 29 C. 2. 
in the caſe of Robinſon and I olley; a contrary judgment, 
which had been given in the court of king's bench (viz. 
that it was void) being at the fame time reverſed, Gil,. 


815, 

A ſeemeth not clear ſrom the words of the ſeveral ſtamp 
acts, whether the ordinary's mandate for induction ſhall 
be on a treble 5 ſh, or on a 2s bd ſtamp; the words are, 
Every licence that ſhall paſs the ſeal of any biſhop, chan- 
eellor, or other ordinury=-—ſhall be on a treble 5 ſh 
ſtamp :; Every obligatory in/Irument, procuration, or other no- 
arial aff. oh a 25 Cd (amp. 

The archdeacon, or ohe perſon to whom the man- 
kate Ia directed, either maketh the induction in perſon, 
'L of 


Manner 


duction, 


36. 


of ig» 


| Wenefice. 


ar direfteth his pregept unto others to de it, Gi 


14. 

4 And the induction is to he made according to the 
tenor and language of the mandate; by veſting the in. 
cymbent with full poſſeſſion of all the profits belonging 
to the church, Accordingly, the inductor uſually takes 
the clerk by the hand, and lays it upon the key, or upon 
the ring of the church door, or if the og cannot be 
had, and there is no ring on the door, or i 

be ruinated, then on any part of the wall of the church 
or chuxch-yard, and ſaith to this effect: By virtue of 
«© this mandate, I do induct you into the real, actual 
« and corporal poſſeſſion of this church of C. with al} 
e the rights, profits, and appurtenances thereto belong. 
< ing.” After which, the induQor opens the door, and 
puts the perſon mer © into the church ; who uſually 
tolls a bell, to make his induction publick and known 
to the pariſhioners. Which being done, the clergymay 
Who inducted indorſeth a certificate of his induction on 
the archdeacon's mandate, and they who were preſent 
do teſtify the ſame under their hands, Fohnſ. 77. Wat/. 


©, 15. 

| if the inductor, or perſon to be inducted, be kept out 
of the church -or parſonage houſe by laymen, the writ 
at vi laica removenda lies for the clerk, which is directed 


. out of chancery, to the ſheriff of the county, to remoye 


the force, and (if need be) to arreſt and impriſon the 
perſons who make reſiſtance. 70h 75. 


Ik any other clergyman, preſented by the ſame patron 


with the perſon to be inducted, doth keep poſſeſſion; then 
A ſpoltation is grantable out of the ſpiritual court: where- 
bythe profits ſhall be ſequeſtred, till the right be deter- 
mined, Jobn | 58. 

But donatives are given and "wily poſſeſſed, by the 
Ongle donation of the patron in writing z Without pre- 
ſentation, inſtitution, or induction. 6% 819. 

So if the king doth ant one of his free chapels, the 
antee ſhall be put in poſſeſſion by the ſheriff of the 
unty, and not by the ordinary of the place, Fay, 
6. 13. 
| Abd in ſume places, à prebendary ſhall have poſſeſſion 
without Induction z as at Weſtminſter, where the kin 
re collation by his letters patents, and thereupo 
$ party enters upon the ww without other {nduc- 


tion, and it js good, Ai 


in ſome places the biſhop 
makes 


the church 


6 the inditftion, i 
_ generally 4 hol 


Benefiee, 


wen places others make it; and 
place, Mut, e. 15. 

But the poſſeſſion of nel chan muſt be obtained by 
the ſame methods, by which the poſleflion of other rec- 
tories and vicarages is obtained; namely, by a 
tion, inſtitution, and induction. Gibſ. 818. 
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By a conſtitution of archbiſhop Stratford, it is or- rie for ins 
dained, that for the writing tetters of inſtitution or collation, duQtions 


and cummi tuns to induct, or certificates of induetion, no more 


Hall be taken than 12d, Lind. 222. 


Which ſum was conſiderable in thoſe days, deing nearly 
ual to 208. now. 

But (as was ſaid before of inſtitution). theſe fees are 
erally regulated, according to the cuſtom of the re- 


cti ve fb 

But as to the expences of the induction It RIF: It is 
directed more at large by a ebnſtitution bf the ſane Ach 
biſhop as followeth: Me do decret, that they who — 
175 mandate of 4797 1 to indudt clerks admitted to er- 


efraſtical beriefices ſha tent with moderate expences for 
72 — to be made; that is to ſay, if the archdeacon in- 


42 he ſhall be ftisfied with 40d; if bY e he hall be 
contented with 2; all and very the exptnctt © thei} 07 N 
and their ſervants flr thiv diet: reſerving u — 5 4 the 
perſon indutted his option, whether he will pay thi = 
then to the inductor and his attendants in ſuch * of money, 
in other nateſſaries. Aud if more than this nil be rm by 
the induttors by reaſon of the premiffet, or if they fhall ine 
any more for making the induction elves in Hhbty www 
perſon or if they Pall delay by 2 retencts to m wird 

ver to the clerks indudted letters — — — 
tion rw * be unduly culpable in this e 

and entrance into the e 

Nall make wb. wy Lindw: 140. 


That they who ove bond] By this it appears, that it Is 
wot in the archdeacon's * to lnqduct or not lncduet, af- 
ter he Nath recelved the mandate from his ſuperior z bes 
eaviſe he le bound to obey his mandates, and de this fein- 


porteth « neceflity, Lad. 140. 


By the mandate] For neither the archdeateh ner an 
ether ought to induct any perſon into @ church, Withs 
« mandate from the perſon Infiitutlng. Lind, 14% 


Of thets ] As, of the archbilkep; or afhy oth 
8 * by fight of cuſtom inſtitution blongeth, Li 
* 


Fes 
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For fuch induction to be made] That is, for the expences 
concerning the induction. Lind. 140. 


If the arebulacon induct] For it is his office (ſaith Lind. 
wood) to induct perſons admitted to eccleſiaſtical be. 
nefices into corporal poſſeſſion of the aid denefices. 


Lind, 140. 


He ſhall be. ſatisfied ith 40d.] Which ſum in thoſe 
days was Tull (Li Lindwood ſays) for four perſons and 


| as many horſes, together with one ſumpter horſe. Lind, 


140. 


If his official] So that it is not required in the induQion, 
that the archdeacon perform this a& in his own perſon, 
but he may execute it by another. Lind. 140. 


He ſhall be contented with 25:] Namely, for two or three 
horſes at the moſt, Lind. 140. 


For their diet! To wit, victuals for themſelves, and 
provender for their horſes, for one day and night. Lind, 
140. 


Reſerving ſo indufted his 
Whith at "this d wm , ſaith) the perſon indus al 
hath loſt by 1 Gb, Big. 


Whether he will pay this procuration in noe 1 
Namely, of 46d. . he ts tn is inducted by the are N 
er 88. when he is inductecd by his 17 But what if 
he be inducted (faith n Ren than b 


the arehdeacon 0 his official o archdearyn 
mandate z whether N: bo atehdeacon take wy 
thing for ſuch duMien ? 1 think not (he ſays) j but ſhe 
indy ſhall have from "he Indutted 1 neceſſary 


expences ſultable to his degree, under the like Wessel 
as is appointed for the archdeacon or his oficial; Lind. 
140. 


I- this fall be taken by the lo * 

1 ere But whether may the ook, A, e 
des the 1 for their diet (us the conſtitution ex⸗ 
— it) take any thing of the perſon indufted in the 
name of fees to be * ts himſelf and his officers (as 
perhaps where it hath been the euſtom ts pay forethijig 
Lertaſß upen eh seegunt) Without incurring the penalty 
4 this AI It ſeemeth 1 Lindweed) that 
th may may! to wit, for their perſonal labour, and ether ne- 
fy epegees, Bxeluſive of their diet as aforeſaid ; ay” 
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js to ſay, without incurring the penalty hereby inflicted: 


ces for the conſtitution doth not prohibit them expreſly, and 
penal laws are to be taken ſtrictly. But they may be 

nd. dtherwiſe puniſhed as ſimoniſts. Lind. 141. 

be- Letters certificatory] Whereby according to their man- 

my date the inductors do certify whether they have actually 
inducted the clerk inſtituted or not: and theſe letters cer- ' 

ole tificatory in common ſpeech are called letters of induction. 

and Lind. 140, 


They who ſhall be unduly culpable] That is without rea- 
ſonable cauſe, or juſt impediment, Lind. 141. 
4. After inſtitution, the clerk is not compleat incum- Effect of indue- 
bent till after induction; or, as the canon law calls it, cor- Von. 
ral poſſeſſion, For by this it is, that he hecomes ſeiſed 
bf the temporalties of the church, ſo as to have power to 
grant them, or ſye for them; by this, he is unexception- 
ably intitled to plead (as occaſion ſhall require) that he is 
parſon imparſonee z and by this alſs the church is full, not 
only againſt a common perſon (for ſo it is by inſtitution) 
but allo againſt the king; and þy conſequence, it is com- 
leatly full, and the clerk is compleat incumbent or poſ- 
libr On which accqunt it is compared, in the books of 
common law, to livery and ſeifin by which poſſeſſion is 
wen to temporal eſtates, And what induction worketh 


ey] 1 parochial eures, Is effected by inſtalment into dignities, 
on, rehendsy and the Ike, in cathedral and collegiate churches, 

} \ 91 ' 
b | 4 In Ucon is an act of a temporal nature, 86 the taduAien of 
n books of common law every where deelare (hetwithſtand- tenvate wagnls 
n lng It ls an get of N perſons about « ſpiritual mat⸗ 
ic ter) z beeauſe it Inſtates the Incumbent in full poſſeMon 
ary of the temporalties, as theſe are oppoſed ta the ſpiritual 
lon office or function, Upon which accoung, it is cognifable 
dl. auſy in the temporal cgurts, // Big, 

And upon the like groynd it is held, that the archdea- 

con, if he refiſe or delay to iuduct, is hot only puniſh= 

— able b ** cenſutes, but is alſo liable to an action on 
1 the al u the temporal court, 4%. 


| In the archbilliop's regiltty; mention is mache of appeats 
he th ths arehbilhep, wheje the perfin whos had been infti= 


— tited Was denied duction, of the mandate of (Rduetien 3 
ly ail liberty given in other inſtannses, tg Peres Wha prez 
100 Muged an idle el, 4% ſhew eauſe why induction ought 
e Apt ie be granted, after inititwiien given, 14: 

1 vn. A. 


160 Beneßte. 


Vit, Requiites after induction. 


Toread the cum- 1. By the 14 & 14 C. 2. c. 4. Every perſon who fhal 
mon prayer, and be preſented or cvllate or pit ity any tceleftaſeical Bent 7! 8 
thereunts, —Promotion, ſhall in the church, chapel, or place of publi 
Hip belonging te his ſaid benefict or promationg 2 on ews 
months * after thut he ſhall be in the * 1 the 
ſaid eccigſſaſlical benefice or promotion; d, 
bpeniy public = and ſolemnly read the morning 92 —* pro 
ers, appointed to be retd by and according to the book of cam 
Mon prayer, at the times wry Inte or to be vinted) 
and after mer —_ ere wont and public 13 2 
ee ee 
to things # contained @ 7 
in theſe Ik 4+ UT AB, do 4 
tt my N igned afſent and eonſent to all and every thi 
10 * ani preſeribed in and by the b bel, fallende 
„The book of common prayer and adrainiftration of the 
i ſhoraments, and other rights and ceremonies of the 
« ehurch; avtording to the with of the ehilreh of Eng⸗ 
: \ land together W 'y the pſalter of pfalms of D Du 
« pointer as they are te he ung ur fald In dureh; and 
the farm of MAGE of inaking, ordaliing, und conſe- 
9 > whos of biſhops; prion and degeons;' 


Par ry we pie er . nds oh 


prove 6055 W the 2 
neghte? or reh yy fame within the Hme e 


the eaſe of | 79 impriment, nts one month 
— 15 72 2 Fitts be 72 115 72 
— ana . fa My 2255 


2 


yu cure, after his indu#tion bs 

Mose read the faid articles, in the 72725 9 whereef be 

. in the time of mm pr p there, with * 

ration of his unftigned thereunto ; be upon ue 
20100 facto wb yt deprived, wand As ov A ＋ 

title to confer or t by lapſe, ſhall acerue upon any depriva- 

tion ipſo facto, but after fix months after notice 0 ”_ depri- 


vation the ordj to the I © 
given by nary patron 3 Am 


Peticfice, 


_ Mtmitted to any benefict with cure] This is meant of ſuch 

benefices as have parochial churches belonging to them 
and extends not to dignities or prebends in cathedral and- 
collegiate churches: And therefore where the caſe was 
about reading the articles, and it was not alledged in the 
Auen that the benefice was a benefice with cure, it 
was held to be ill; 1 And, 62, 


The articles 
the ing part of the act are all the articles of religion 
which only concern the confeſſion of the true chriſtian faith and 
the define of the ſacraments, compriſed in a book, intitled, 
Articles whereupon it was agreed by the archbiſhyps and biſhops 

both provinces, and the whole in con vocution in the 
year 18031 And as there may be ſome doubt whether this 
clauſe in / 4. referring to the / articler, means all the 
49 artleles ſo agreed upon in convocation, or only thoſe 
1 them Which evneern the confeſflon of the true falth and 
doQrine of the ſneraments, It Rath been thought adviſable to 
read the whole number, with declaration of aſſent to the ſhame, 


Hep that within two monthi after hit induction] Com- 
puting twenty eight days to the month! For in the eaſe 
of Brown and Spence, where the Induction was Sep: 14; 
und the articles were read Nov, 15; this was adjudged 
inſumelent, 1 Lev. 101; 

ut by the ſtatute of the 24 C. 2 c af; Whereas lt 
— happened; and may happen, thro' flekneſs or other 
awful linpedimeit; that divers g. have been and may 
be hindered from reading the ſaid articles and making the 
ſald deelaratlon, Within the two montſisz and yet Theh 
per ſn; after ſuch Nieknefs, of other lawful Impedſinent ke⸗ 
moved, hath read or may read the (aid articles, and hath 
made r (hall make the faid declaration; and It 14 Feaſun- 
able that ſuch perſons thould be deemed ts have eomplicd 
with the krue intent and meaning of the (aid abt i It s 
therefure enatted, that every perfan who hath read of (hall 
read the fuld articles, and hath made of hall make the faid 
declaration, at the fame time that he did read of thall read 
the morning and evening prayer and declare his unfelgned 
alſont and conſent thereunta according to the ſtatute of the 
134% 14 C, a; e. 4. ſhall be and is hereby declared and ad- 
judged ta have complied with the true intent and meaning 
of the ſaid act of the 13 Elis, altho' the ſame were not or 
may not be read within the ſpace of two months aſter ſuch 
rſan's induction into any benefice with cure z and every 
uch perſon ſhall be ſreed and diſcharged from any depri- 
tation or other forfeiture by virtue of the ſaid act, 
Vor. I. M In 


of religion therein mentioned] The words in | 
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In the ſame church tuhercef he ſhall have cure] In the afore. 
ſaid caſe of Brown and —_ where the keys of the church 
could not be had, and fo divine ſervice was performed in 
the church porch, and the articles read there; this was 
held to. be a ſufficient — 4 as Keble reports it: But 
by Levinz, what the court there held to be was, the 
reading of them in the porch of a_ chapel of eaſe within 
the pariſh, 1 Lev. 101. 


In the time of common prayer there] And therefore not to 
de put off till divine ſervice or common prayer is ended. 
Gi. 117. ; ' 


With declaration of his unfeigned aſſent thereunto] In the 
caſe of Smyth and Clerk, the jury found, that the incum- 
bent (who was ſued in the ſpiritual court in order to de- 
privation for not giving aſſent to the articles) did read the 
articles, and then ſaid, ** I give my conſent unto them, 
* fo far forth as they agree with the word of god :” and 
it was adjudged, that this was not ſuch an unfeigned al- 
ſent as the ſtatute intendeth z but that the aſſent ought to 

abſolute and without condition. For (as lord Coke 
ith) the act was made for the avoiding diverſity of opl- 


nions; and by this addition the party might, by his own. 


private opinion, take ſome of them to be againſt the word 
of god! and by this means diverſity of opinions ſhould not 
be avoided, and the act hereby made of none effec, 
Gil, Br. 4%. 334. 

Shall de upon þ defantt) But in a ſult for tithes 
or the Me en 4h 4 may plead, that the 
parſon did not read the thirty nine articles, yet the law 


preſumes the affirmative, and (in that caſe) the negative 
muſt be proved, iz}, Big, 


* facto immediately deprived] 80 as the church is pre- 
ſently void, without any declaratory ſentence z for avoid- 
ance by act of parliament needeth not any fentence decla- 
ratory, and if it did, the ſtatute ſhould be defrauded at 
the ordinary's pleaſure if he would not deprive, And this 
is the received interpretation of the ſtatute : although the 
contrary ſeems to be ſuppoſed in the caſe of Bacon and the 
biſhop of Carlifle (which was but ſix years after making of 
the act) as it is reported by Dyer; inaſmuch as the notice 
given by the biſhop is there declared inſufficient, for this, 
among other reaſons, that he did not notify that he had 
deprived the clerk by ſuch ſentence, Gib/, B17, 4 Inft. 
324. N 

i But 


Benefice, 

But a months after notice of ſuch deprivation gi 
by the (51 to the A — In 07. a — ph of Bacon 
and the biſhop of Carliſſe, a queſtion aroſe concerning the 
manner of giving notice, The biſhop of Carliſle had ſig- 
nified in an inftrument under ſeal, that Bacon- had not 
ſubſcribed to the articles, according to the ſtatute; which 
inſtrument the jury found, was publickly read in the 
church by the curate of the place, and afterwards affixed 
by the apparitor to the parſonage houſe, But this notice 
was declared inſufficient, not only becauſe no mention 
was made therein either of the patron, or of the depriva- 
tion by declaratory ſentence ; but chiefly becauſe the notice 
ought to have been given to the patron immediately, 
And accordingly, lord Coke lays down two qualifications 
of the notice mentioned in this act: 1. It ought to be 
given by a perſon certain, that is, the ordinary; for if 
any other, of his own head, giveth notice to the patron, 
it f not material, 2. The notice ought to be certain 
and particular; awd therefore it is not ſufficient for the 
ordinary in ſuch caſe, to give notice that the * 
had not read the articles and ſubſcribed, generally; but 
he ought particularly to inform the patron that he had 
not ſo done, for which default he is deprived, and that 
thereupon it belongeth to the patron to preſent, Gi/; 
$18, — * 1 0 1 hat 

By the 14K 14 C. 8 e, 4. Ho 
que the wy" (Ft! ficate of bit having 

ion of conformity to the litmrgy off the cb of England 
At it it now by law offablifhed, together with the fame decharg» 
Hon er acknowledgment, ue forme lord's within three 
month next after ſuch Aubſeript % in bis par ebureh where 
be is e ebe, in the profence of the congregation there fem. 
Mod, in the time of divine ſervice ; won pain that every perſon 
failing therein ( without feme lateful impediment ta be allowed 
and approved by the ordinary of the place, 23 C. 2. e. 28.) 
Hall loſe ſuch Fee vicarage, or benefice, eurate's place, 
er lefturer*s place reſpettively ; and ſhall be utterly diſabled, and 
ipſo facto deprived of the ſame ; and the ſaid parſmage, vica- 
rage, or benefice, curate's place, or lefturer”s place ſhall be vid, 
as if be was naturally dead. ſ. 11, 

A doubt hath been raiſed, whether the deſign of the 
act was, that the clerk ſhou)d only read the biſhop's cer- 
tificate to the congregation, in teſtimony of his having 
ſubſcribed the declaration before him ; or whether, after 
2 read the certificate, he ſhould not alſo make the 


ſame declaration again in form, before the congregation ; 
M. 2 which 
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Whlichly and Do:laration of 


; Rumi en 
r the the oh ablithed 


chutch, 
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which point hath never been judicially determined: but 
the latter opinion is not only more ſafe, but hath alſy 
been thought more agreeable to the tenor of the act, than 
the bare reading of the certificate, Gib/. 817, 


To keep « me- 4. If a parſon or vicar claimeth tithes in right of the 
morandum of church or beneſice whereof he is incumbent; he is in 


the ſame; 


ſtrictneſs bound to prove his inſtitution, induction, and 
all things elſe required by law to qualify hum to be incum. 
bent of that church to which the tithes ng But if 
he hath been for ſeveral years in poſſeſſion, he is not ordi. 
narily put to prove theſe matters, unleſs the defendant 
in his defence ſheweth ſome reaſons why theſe thingy 
ought to be proved and made out. But the law doth not 
determine, how many years the plaintiff ought to be in the 
pollefMion of his benefice, to excuſe him from being put ta 
the proof of theſe things z but that ſeems to be left to the 
diſcretion of the judge who tries the cauſe: though lt 
ſeemeth that a ſhall number of years, as three or four 
quiet * may be ſuchelent,. Bobun of Tither, 433. 
And in the eaſe of ade and Smith, 7. 1718 1 It 
was declared by the whole court of exchequer, that altho' 
at law they hold a parſon or vicar to the proof of his ad- 
miſſion, inſtitution, and induction, and reading the arti- 
cles ; yet they never do it inequity, Bunb., 25, 
However, as he may be called upon to make ſuch proof, 
it. may be convenient that he have ſome 8 perſons, 
whom he may truſt, preſent when he is inducted ; and 
(if it may be) the ſame perſons preſent. at ſuch time when 
he ſhall perform th2other matters required by the law ta 
be performed in his pariſh church; and to the end that. 
they may be able to teſtify, that all things are done as 
they ought to be, the clergyman may deſire them. to. read 
with him, or to obſerve as he reads the morning and even- 


ing prayer, and alſo the thirty nine articles ; and he ought 


alſo to give them a copy of his certificate under the hand 
and ſeal of the biſhop, and of the declarations which he 
is to read; for otherwiſe, if their teſtimony be wanted, it 
will be hard for them to depoſe, that he read a true copy 
thereof, and that all things were done according to law, 
And it is alſo adviſable, that he make a writing to be ſub- 
ſcribed by his witneſſes, after this or the like form: 

Ne whoſe names are underwritten, do hereby certify and 
declare, that A. B. rector of C. within the dizceſe of D. in 
the county of E. was in the preſence of us inducted into his church 
of C. aforeſaid, by F. G. rector of H. on the- — 447 of 
— n th; preſet year, by virtue H certain —_—_— of in- 

wet 


r but 
h alſh 
than 


f the 
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Buttion malle immer the hand and ſeal of I. K. archdeacon of L. 
within the dioceſe 77 for that prrpeſe directe To all 
and every, &c. And alſo that the aforeſaid A. B. on the 
— ay 0 —in the year aforeſaid, being the lord's 
day, did read in his pariſh cbur eb aforeſaid, epenty, publickly, 
and ſolemnly, the morning and evening proyers a einted to be 
read by and according te the book tntitled, ** 
« common prayer, and adminiſtration of the ſacraments, 
at and other rites and ceremonies of the church, accord- 
« ing to the uſage of the church of England, together 
« with the pſalter of plalms of David, pointed as they are 
« t6 be ſung of ſaid in churches, and the form of man- 
« ner of making, ordainiig, and conſecrating of biſhops, 
\ prieſts, and deacons,” af the time thereby appointed j ad 
after ſuch reading thereof, did openty and publichly before the 
Fegation there affembled, drelire bit tnfoigned affent and 
ent ts the uſo of all things therein contained and preſeriber, 
in theſe words following, ** I A. B. do here deelare my 
« unfelgned aſſent and conſent to all and every thin 
« contained and preſerſped in and by the book intitled, 
„The book of common prayer and adminiſtration of the 
« ſacraments, and other rites and ceremonies of the 
church, according to the uſe of the church of England 
« together with the pſalter or pſalms of David, pointed as 
« they are to be ſung or ſaid in churches ; and the form 
or manner of making, ordaining, and conſecrating of 
« biſhops, prieſts, and deacons;“ Alſo that he did pul- 
lickly and 0 4 on the day and in the year aforeſaid [if it is 
done on the ſame day; but if it is done on any other day, 
then the ſame muſt be ſet forth accordingly, or it may be 
certified ſeparately in a ſeparate certificate] in the pariſh 
church aforeſaid, in the preſence of the congregation there aſſem- 
bled, in the time of divine ſervice, read a certificate under the 
band and ſeal of the right reverend father in gad R. lord biſhop 
C. [or as the caſe ſhall be] in theje words F ire 
inſerting the very words of the certificate ;] and immedi- 
ately after the reading thereof, at the ſame time, and in the 
fame place, the congregation aforeſaid being then and there 
preſent, did read the declaration or acknowledgment contained 
in the ſaid certificate, to wit, ** I A. B. do declare, that I 
& will conform to the liturgy of the church of England, 
nas it is now by law eſtabliſhed.” And /aftly, that he 
did on the day and in the year aforeſaid, read the articles of 
religion, commonly called the thirty nine articles, agreed upon 
in convocation in the year of our lord one thouſand frve hundred 
forty and two, in the "tf church aforeſatd, in the time of 


3 commiun 


be book of , 


165 


 Weneflce, 


common there, and did declare bis wn 

thereunts, And theſe things we promiſe to teſtify upon ou 
oaths, F at any time we ſhall be lawfhlly thereunts required, 
In witneſt whereof, we have hereunto ſet our hands, 1. 
day of === in the year of our lord = 

To take alt the 10 Finally, he ſhall within fix months after his ad. 

eaths at the Milflon, take the oaths of allegiance, ſupremacy, and 

to abjuration, in one of the courts at Weſtminſter, or at 

the general quarter ſeflons of the peace z on pain of be. 
Ing incapacitated to hold the benefice, and of being dif. 
abled to ſue in any ation, or to be guardian, or execu- 
tor, or adminiſtrator, or capable of any legaey or deed of 
gift, or ta bear any office, or to vote at any election for 
members of parliament, and of forfeiting 300 l. 16G, 
A. 2. c. 13. 9 C. 2. 6. 26. 


Mut 
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Benefit of clergy 1+ HE privilege of clergy took its root from a con- 
by the common ſtitution of the pope, that no man ſhould accuſe 
*. the prieſts of holy church before a ſecular judge; which, 


being contrary to the crown and dignity of the king and 
the common law, bound not here, till it was fan Jour 
| by parliament, 2 If 636. | 
Confirmation 2. Concerning which, it is enacted as follows: I hen 
— che a clerk is taken for guilty of felony, and is demanded by the 
de law, , a . * 
ordinary, he ſhall be delivered to him according to the privilege 
of holy church. And they which be indicted of ſuch offences by 
lemn inqueſt of lawful men in the king's court, in no manner 
ſhall be delivered without due purgation. 3 Ed. 1. c. 2. 


l ben a clerk] For the ſcarcity of clergy in the realm 
of England, to be diſpoſed of in religious houſes, or for 
prieſts, deacons, and clerks of pariſhes, there was a pre- 
rogative allowed to the clergy, that if any man that could 
read as a clerk were to be condemned to death, the biſhop 
of the dioceſe might, if he would, claim him as a clerk ; 
and he was to ſee him tried in the face of the court, whe- 
ther he could read or not : the book was prepared and 
brought by the biſhop, and the Judge was to turp to ſome 
place as he ſhould chuſe, and if the priſoner could read, 
then the biſhop was to have him delivered over unto him, 


to diſpoſe of in ſome places of the clergy, as he 2 
thin 
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Vn think meet ! but if elther the biſhop would not demand 
Pon ar him, of the priſoner could not read, then was he to be 
mk ed, put to death. Bacon) w/e of the law, 124, 
- wavy Aae] And by a favourable interpretation of the ſta - 
tutes relating to the clergy, not only thoſe actually ad- 
Is ad. mitted into ſome inferior order of the clergy, but alſo 
„ and thoſe who were never qualified to bo admitted into orders, 
* at have been taken to have a right to this privilege as much! 
- 7 as perſons in holy orders, whether they were perſons law- 
$ A. fully born or baſtards, allens or denizens, in the commu- 
corp nion of the church or excommunicate, within the com- 
” 2 mon benefit of the law or outlaws z ſo that they were not 
_ Tor hereticks convict, nor Jews, mahometans nor pagans, 
10. nor under perpetual diſability of going into orders admit- 
ting of no diſpenſation, as blind and maimed perſons for- 
merly were, and women till are; nor liable to the ob- 
— jection of bigamy (which by a conſtitution of the council 


of Lyons received in this wy was a bar to the 


demand of the privilege of the clergy. 2 Hawhkin's pleas 
of the crown. 338. 

And by the 3 V. c. g. where a man I of 
any Ker for which he wr demand the benefit of his 
clergy, if a weman be convicted for a like offence, upon 
her prayer to have the benefit of this ſtatute, judgmen 
of death ſhall not be given againſt her, but ſhe ſhall 
ſuffer the ſame puniſhment as a man ſhould ſuffer, that 
has the benefit of clergy allowed. /. 6. 


J. — guilty of felony] This ſtatute, and the cuſtom 
of the realm, reſtrained the benefit of clergy only to felo- 
ny; ſo as they were to anſwer to high treaſon, and all 
offences under felony. 2 Ii. 636. ; 


And is demanded by the ordinary] Yet a man might wave 
the privilege of his clergy if he would, and put himſelf 
upon his country. 2 1½. 638. 


By —— inqueſt of lawful men] Before this ſtatute, if 
.any clerk had been arreſted for the death of a man, or any 
other felony, and the ordinary did demand him before the 
(ſecular judge, he was delivered without any inquiſition to 
be made of the crime; but after this ſtatute, to the end 
that the ordinary might have more care of purgation to be 
duly done according to the proviſion of this act, when 
any clerk was indicted of any felony, and refuſed to an- 
ſwer to the felony, but claimed the privilege of the eler- 


gy, and was demanded by his ordinary, yet he was not 


4 delivered 
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delivered to the ordinary before he had been firſt indifted 
and arraigned, and his offence had been inquired of and 
found by an inqueſt of office ; which was done, both tg 
the end that if the priſoner were found guilty, he might 
abſolutely forfeit his goods (which anelent'y were ſaved 
by a purgation), and alſo that the court might be appri- 
ſed; whether it were proper from the eireumſtances of the 
caſe, diſcloſed upon ſuch an = to deliver the clerk 
to the ordinary generally, in which caſe he was +.lowed 
to make his purgation; or ſpecially, without purgation to 
be made, But this practice being found inconvenient to 
priſoners, becauſe they loſt their goods, if found guilty 
by ſuch inquiry, and yet could take no challenge to any 
of the jury, it being but an inqueſt of office, it hath been 
the general practice ever ſince the reign of Hen. 6. to 
oblige thoſe who demand the benefit of clergy, to plead 
and put themſelves upon their trial, under pain of being 
dealt with as thoſe that ſtand mute, whereby they forfeit 
their goods without any inquiry concerning their crime, 
2 Injt. 164. 2 Haw. 358. | 


In no manner ſhall be delivered without due purgation] 
When a perſon was delivered to the ordinary, he was to 
remain ir the ordinary's priſon : if committed generally, 
then he might make his purgation; which was a trial 
before the ordinary by a jury of twelve clerks, wherein if 
he was acquit, he was diſcharged, if found guilty, he 
was degraded, and delivered over to the ſecular power, 
And when he had made his purgation, he had always 
reſtitution of his lands ſeized, unleſs he were attaint, 
And as touching his goods, the difference was thus ; If 
before conviction, upon his arraignment, the priſoner 
had his clergy (as was uſed commonly before the time of 
Hen. 6.) then if he made his purgation, he had reſtitu- 
tion of his goods, unleſs he had fled : But if he had plead- 
ed to inqueſt, and were conviét, then the goods were 
forfeited by the conviction, and he ſhould not have reſti- 
tution upon his purgatian, 2 Hal“ Hi. Pl. Cr. 314. 
2/ . 6 8, 23 8. CG I. // 5, 6, ö 

ut if the clerk were delivered to the ordinary without 
pin tion to be made, there he continued priſoner durin 

is life, unleſs pardoned by the king; and the king h 
not only his goods as abſolutely forfeited, but alſo the 
profits of his lands during his life, 2 H. H. 384. 


Without 


eing 
rfeit 
ime, 
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' Without dus purgatien] Lord Coke ſuys, before this ſta- 
tute, purgatlons were unduly made, more for favour, than 
for furtherance of Juſtice z whereby maleſattors were en- 
eouraged to offend ; And the evil was not remedied b 
this act, but the abuſes in N purgation ſtill eonti- 
nued, and in the end became ſo intolerable, that queen 
Elizabeth by conſent of parliament took it quite away, 


2 f. 165, ; 


Again; the benefit of clergy is further confirmed, 1% fur, and la 


3 
by the ſtatute of the 25 Ed. 3. /. 1 c. 4. by which it is en- what reßbecde, 
h ſhall be convicted before clergy is allowed 


acted, that all manner of clerks, wh: 
the ſecular judges, for any treaſons or felonies, touching other 
perſons than the king himſelf, Sail freely have and enjoy the 
privilege of holy church, 

In all caſes of high treaſon, clergy was never allowed in 
this kingdom. 2 H. H. 330. 2 

But by the common law, in all caſes of felony or petit 
treaſon clergy was allowable, excepting two, viz. 1. In- 
ſidiatores viarum et depopulatores agrorum. 2. Wilful 
burning of houſes. And the cauſe why theſe were ex- 
cepted was, becauſe by interpretation of law they are 
hoſtile acts. And therefore ſometimes theſe words, inſi- 
diatores viarum et depopulatores agrorum, were put in 
the indictments of clerks, on urged to ouſt them of the 
benefit of clergy ; which cauſed the act of the 4 H 4. c. 
2. to be made, to put theſe clauſes out of indictments, 
and to allow clergy if they were in them, 2 H. H. 3a8, 
330, 1 : ' ; 

And by this ſtatute clergy is allowed in all treaſons or 
felonies (except treaſons againſt the king); ſo that after 
- ſtatute there was clergy in all other felonies. Val. 

J. 230. | 

Confoquently, whatſoever clergy is not allowable in 
any other caſes, it is taken away by ſome ſubſequent act 
of parliament, Hal. Pl. 230. 

onſequently, where a ſtatute makes a new felony, 
clergy is incident thereunto, unleſs it be ſpecially token 
away by ſuch ſtatute ; but where jt makes a new treaſon, 


there is no clergy, 2 1. H. 330. 


And if it doth make a new felony, and takes away clergy 
not generally, but in ſuch or ſuch caſes z regularly in other 
caſes clergy is allowable : as if it take away cl-rgy 1. caſe 
the part Ve convicted by verdict, yet he (hall have his 
clergy if he ſtand mute, 2 41, F. 335. 

ut if it enacts generally, that it all be felony with» 


out benefit of clergy; or that he ſhall ſuller as in caſe of 
felony 
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felony without benefit of clergy ; this excludes it in alt 
circumſtances, and to all intents, 2 H. H. 335. 

And where a ſtatute ouſteth clergy in caſe of felony, it 
is only ſo far ouſted, and only in ſuch caſes, and to ſuch 
perſons, as are expreſsly compriſed within ſuch ſtatutes ; for 
in favour of life, and of the privilege of the clergy, ſuch 
ſtatutes are conſtrued literally and ſtrictly, 2 H. H. 335. 

And therefore if clergy be ouſted as to the veimeipalink 
is not ouſted as to the acceſlary ; if as to the acceſſ 
before, it is not extended to the acceſſary after; if where 

ng the priſoner is convict by verdict, it holds not as to a 
. conviction by confeſſion, nor as to an attainder by out- 
lawry, nor to a 2 2 H. H. 335. 

And in all thoſe caſes wherein it is taken away, the 
indictment of ſuch felony muſt bring the caſe within the 
particular proviſion of thoſe ſtatutes, which in ſuch caſes 
take away clergy ; otherwiſe it is to be allowed, tho' upon 
the evidenee it may fall out, that the truth of the fact ap- 
pears to be ſuch, as is within the ſpecial proviſion of thoſe 
ſtatutes that ſo take wy clergy. 1 H. H. 5 ” 4 

Glergy in caſe of 4. J on be indifted 0 offence, for which 

Ragoing mute, on A pong co fatute he 2 * clergy, if Z 
had been convict by verdidt or confeſſion ; if he ſhall land mute, 
or will not anſwer directly to the felony, or ſhall challenge pe- 
remptorily above twenty of the jury, or be outlawed, he ſhall not 
be admitted to the benefit of clergy. 3 W. c. g. ſ. 2. 


If any perſon be indifted] Therefore this extendeth not 
to Fog 15 Haw. 348. | 0 


By virtue of any former flatute) Therefore this extendeth 
not to offences made felonies by ſtatutes ſubſequent to the 
3W.c.g. 2 Haw. 348. 

Ceeymyte 5. If the offence be within clergy, tho' in ſtrictneſs of 
— law the priſoner ought to pray it, yet it is the duty of the 
judge to allow it, though not prayed; and that, as well 

after judgment as before. 2 H. H. 321. 
ning in the  ©+ Every perſon not being within orders, which once hath 
yy been admitted to the benefit of his clergy, eftſuons arraigned 0 

any ſuch offence, ſhall nit be admitted to have the benefit of t 

clergy. And every perſon ſo convicted for murder, to be marked 
with an AM upon the brat of the left thumb, and for any 
other felony with a T, by the gaoler openly in court before the 
judge, before that ſuch perſon be delivered ts the ordinary. 
And if any perſon at d ſecond tim? of aſting his clergy becauſe 
be it within orders, hath not there ready his letters 1 ar ders, 
or & cert; ficate of hit ordinary witneſſing the ſame ; the ji - 
ver 


Wenefit of clergy, 

we whom he is arraigned ſhall give him a day to bring in 
| ſame, which if he ſhall not de, he ſhall loſe the benefit of 
his clergy as he ſhall de that is without orders, 4 H. 7. c. 


I 3+ | 

| But the king may pardon the burning in the hand, as 

well in an appeal, as ùpon an indictment. 3 fl. 114. 
And a clerk in holy orders ſhall not be burnt in the 

hand. 2 Inft. 637, 2 H. H. 389. 0 

And he may have his clergy, in caſes within clergy, a 

ſecond time or oftener. 2 H. H. 389. 


7, No man ſhall be ouſted of his clergy a ſecond time conviaion for 
by the bare mark in his hand, or by a parol averment, the ſecond of- 
without the record teſtifying, it, or a tranſcript thereof ce. 


according to the following ſtatutes. 2 H. H. 373. 

By the 34 & 35 H. $ c. 14. the clerk of the crowng 
clerks of the peace, and clerks of afſize for the time being, where 
any attainder, outlawry, or convittion of felony ſhall be had, 
Hall within forty days if the term be then, if not, than with- 
in twenty days after the beginning of the term next following 
the ſaid forty aays, certify a tranſcript briefly and in few 
words, containing the tenor and effect thereof, into the king's 
bench, there to remain for ever of record. And the clerk of the 
crown in the king's bench ſhall, at all ſuch times as the juſtices 
of gaol delivery or juſtices of the peace in every county do write 
wnto him for the names 0 % perſons, certify to them without 
delay the names and ſurnames of the ſaid perſons, with the 
cauſes wherefore they were conviet or attainted. But this not 
to extend to require certificates out of Wales, nor the counties 

Cheſter, Lancaſter, or Durham. 

And by the 3 W. c. 9. f. 7. ron ER have 
dnce had their clergy, and women who once had the benefit 
of the flatute, may to be inditted for an offence com- 
mitted afterwards in ſome other county z the clerk of the crown, 
clerk of the peace, or clerk of the afſizes, where ſuch perſon 
ſhall be convicted, ſhall at the requeſt of the proſecutor or any 


other in the king's behalf, certify a tranſcript briefly and in 


few words, containing the effett and tenor of the indict ment 
aud convittion, of their having the benefit of the clergy or of 
the Natute, and their additions, and the = of the felony 
and convietion, to the judges and juſtices in ſuch other county z 
which certificate being produced in court, ſhall be a ſufficient 
proof of their having had the benefit of the clergy or of the 
tute, | 
And it ſeems that if the priſoner deny that he is the 
ſame perſon, iſſue muſt be joined upon it, and it muſt be 


tried that he is the ſame perſon, before he can be ouſted 
of clergy. a U. H. 373. «2 
+ BY 
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Offender how to. ß. By the 18 Eliz. c. 7. perſons admitted to their clergy, 
be demeaned af- ſhall nat be delivered to the ordinary, but after clergy allied, 


ter e al- 
r 
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and burning in the hand, ſhall forthwith be enlarged and de- 
livered out of priſon ; or may by the judge be detained further 


in priſon, not exceeding one year. 


"Forfeiture on 
clergy allowed. 


Not to be punith- 
ed alſo in the ſpi- 
ritual court. 


Refiared bs dis 
eres 


And by the 5 An. c. 6. oftnders burnt in the hand ſhall, 
at the 4e F the judge, be. committed to the houſe of coy. 
rection or publick workhouſe, not 7 than fix months nor exceed- 
ing two years, to be kept to hard labour, .. 

And by the 4 G. c. 11. perſons convicted of offences with- 
in the benefit of clergy (except perſons convicted for buying or 
receiving flolen pode) inſtead of being burnt in the hand or 
whipt, may be tranſported for ſeven years. 

9. = the conviction, a perſon having had his clergy 
forfeiteth all his goods that he had at the time of the 
conviction, notwithſtanding his burning in the hand, 2 
H. H. 388. 

Yet by burning in the hand he is put into a capacity 
of PRI and retaining other goods. H. H. 389. 

nd preſently upon his burning in the hand, he ought 
to be reſtored to the poſſeſſion of his lands, and from 
thenceforth to 2 the profits thereof. 2 H. H. 389. 
And altho' he be not burnt in the hand, but the king 
ons it, he is thereby put into the ſame condition as 
f he were burnt in the hand, and rendred a perſon now 
capable to purchaſe and retain goods. 2 H. H. 389. 

10. And conſequently, after clergy and burning in the 
hand, he mall not not be proceeded againſt by the eceleſi- 
aſtical get for it amounts to a pardon by the king. 


2 H. H. 

And be a derg in orders ſhall not be burnt in 

the hand, yet after his diſcharge he ſhall have the ſame 

Ne as if he had been burnt in the hand; and there- 
ſhall not be drawn in queſtion in the eccleſiaſtical 

court, to deprive him, or inflict any eccleſiaſtical cenſure 

upon him. 2 . H. 389. | 

tt: And it ſeemeth, that jt reſtores the party ts his 


eredit z and conſequently enables him to be a good wits 
neſt, 2 How, 


64. 

And it is ho ' that after a man is admitted te his 
clergy, it is ationable to call him felon; becauſe his of- 
fenes bein pardoned by the ſtatute, all the infamy and 
other conſequences of it are diſcharged, 2 Haw, 305: 


Bible, See Church, 
Bier, See Church. 


Ligamy, 


„ CY ”. 1 ” + 
> K 989 # — 48 4 . 8 
x ** , 
a. * 


Wigamv. 
Ben are they who have married two wives or 

more ſucceſſively, or one widow, 2 Ut. 273. Gill. 
a 5 £4. r. ſt. c. 5. Concerning men twice married, called 
bigami, whom the biſbop of Rome by a pr we =p made at 
the council of Lions hath excluded from all clerks privilege, 
whereupon certain prelates (when « ſuch perſons have been at- 
tainted for felony) have prayed for to have them delivered as 
clerks, which were made bigami before the ſame conſlitution ; 
it is agreed and declared before the king and his council, that 
the ſame tonflitution ſhall be underſtood in this wiſe, that whe- 
ther they were bigami before the ſame conſtitution or after, they 


Kull nat be delivered to the prelates, but juſtice ſhall be executed | 
upon them, as upen other lay people. 
18 Ed. 3. ſt. 3.c. 2. If any clerk be arraigned before our 


juſtices at our 1 5 or at the ſuit of the party, and the clerk 

holdeth him to his clergy, alledging that he ought not before them 

thereupon to anſwer ; and if any man for us or for the ſame' 
party will ſugge/t, that he hath married two wives or one 

widow, that upon the ſame the office ſhall not have the cogni- 

zance or power to try the bigamy by inqueſt or in other manner ; 

but it ſhall be ſent to the ſpiritual court, as hath been done in 

times paſt in caſe of baſtardy. And till the certificate be made 

by the ordinary, the party in whom the bigamy is alledged ſhall 
abide in priſon if he be not mainpernuble. 

t Ed, 6. c. 12. ſ. 16. Every perſon who by any flatute or 
latv of this realm e to have the benefit of clergy, all be al- 
ht the ſame alrhe he hath been divers times married to any 
ſingle woman of ſingle women, or te any widew' of widows, of 
ty tvs WIVES e ore. 
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1iſhops, 


Fon biſhops l, together with thoſe of other eeele- 
ſiaſtieal earporations, whether ſole or aggregate ſep 


nile Leaſes, 
1, Of archbiſkops and biſhops in general, 


II. Form 
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II. Form and manner mating and conſecrating 

arcbbiſhops and 

III. Concerning refidence at their cathedrals. 

IV. — their attendance in parliament, 

V. Spititualties of biſhopricks in the time of vacation, 

VI. Temporalties of biſbopricks in the time of vaca- 
tion. 


VII. 2 Juriſdicion over their provincial 


ſhops 
mw 2 
at of ge hp 


I, Of archbiſbops and biſhops in general, 


1. B the reface to the form and manner of maki 
yr yr ie and conſeerating of biſho ops prieſts and — 
ry by act y linen, 4 Ed. 6. 0 1 3 
6 Kd. 6 Cc. 1. J. e. I; 13 140. 2.0, 4 18. 
man which is to et or conſecrated Woke 
Biſhop, " 1. Ihen | bo Mo, d that from the 
whit , Bishop 4 wp e ſaxoin and that t 
| mere, an overſeer of intendant z fo called 
that watehfulneſs, care, ha and faithfulneſs, 
which by 8 and dignity he hath and oweth to the 
„ e., ls the . | 
Arthb/ k arc op is the e prov — 
FD 2 nent and immediately under the k r 65 nah f\ ſu 
power authority and jurifdiction in all cauſes and thi — 
Leeleſlaſtleal. God. 48. 

At firſt, the title of See ſeemeth to have been only 
a name of honour ; whenee in fame countries, eſpeelally 
In Italy, feveral are diſtinguiſhed with that title, who — 
deed ta e place of, but have no power or authority over, 
other biſhops, Bower's Hift. Pop, V. I. K 110. 

Metropolitan, was a title Ne to the biſhop of the chi 
city of a province, 1d, 

As was likewiſe that of primate; he being primus, or 
the firſt of the province: for ſuch was the original ſigni- 
fication of that word in an eccleſiaſtical ſenſe ; but in pro- 
ceſs of time, the title of primate was reſtrained to the 
biſhops of ſome great cities. Il. 

A patriarch was the chief biſhop over ſeveral kingdoms 
or provinces, as an archbiſhop is of ſeveral dioceſes. 


ed. 20. 
4. The 
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4. The ancient Britons are believed to have had at leaſt Conſſi 


one archiepiſcopal ſee before the times of Au/tin the monk, = - 2s ecclefi> 


t 


viz. at Caerlion, or (as ſome would have it) at Landaffe. 
Johnſ. 35. God. 17. 

And upon the pope's granting unto Auſtin a power to 
erect a metropolitical ſee at York (with ſubordination ne- 
yertheleſs to himſelf as primate), Dr. Warner obſerveth, 
that the reaſon of this preference with rd to York 
was, becauſe formerly under the Romans York had been 
an archbiſhoprick, as well as London and Caerleon, 1. 


Warn. Keel. Hift. 50. 
But at this day, the eccleſiaſtical ſtate of England and 


Wales is divided only into two provinces or archbiſhop= 
ricks, to wit, Canterbury and York, Each archbiſhop 
hath within his province biſhops of ſeveral dioceſes. The 
archbiſhop' of Canterbury hath under him within his pro- 
vince, of ancient foundations, Roekeffer, London, M in- 
chefter $ Neru ich, Lincoln, Ely, Chicheſter, Saliſbury, Exeter, 
Bath and Wells, Waorcefter, Coventry and Litchfield, Here- 


ford, Landaffe, St. David's, Bangor, and St, Aſaph z and 


four foun by king Hen. 8. erected out of the ruins of 
diſſolved monaſteries, vis. Gloncefer, Briftel 

and Oxford, The archbiſhop ef York hath under him 
four, vis. the biſhop of the county palatine of Cheer, 
newly erected by king He. B. and annexed by him to the 
archbiſhoprick of 7%; the county palatine of Durham 
Curl; and the iſle of Mun, annexed to the province of 
Nei, by king He, 8. But a greater number this arch= 
biſhop anelently had, which tine hath taken from him. 


Wer cel is divided into arehdeseenrles, Whereet 
there be ſixty; and every archdeaconry le parted into 
deanrles j and deanrles again into pariſhes, towns, and 
hamlets, 1 by 94+ 

Hut this diviſion into pariſhes ſeemeth not te have been 
made all at once, but by degrees, as churches from time 
to time were built and endowed by lords of manors and 
others, for the uſe of their tenants or other inhabitants 
within ſuch a diſtrict ; and this ſeemeth to be the reaſon 
why there are ſome places at this day which are not in 
any pariſh, but are extraparochial, 

— biſhop, many centuries after Chriſt, was univer- 
ſal incumbent of his dioceſe, received all the profits, which 
were but offerings of devotion, out of which he paid 
the ſalaries of ſuch as officiated under him, as deacons 
and curates in places appointed. Ged. 23. 


Aſterwards, 
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tution of 
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Afterwards, when churches became ſounded and en- 
dowed, he ſent out his clergy to reſide, and to officiate 
in thoſe churches ; reſerving nevertheleſs to himſelf a 
certain number in his cathedral to counſel and affiſt him, 
which are now called deans and prebendaries or canons, 

5. Canterbury was once the royal city of the kings of 
Kent and was given by king Ethelbert, on his conver. 
ſion to chriſtianity, to Auſtin the firſt archbiſhop thereof, 
about the year of our lord 398. God. 13, 17; 

If we conſider Canterbury as the ſeat of the metropo- 
litan, it hath under it twenty one biſhops (as hath been 
ſaid); but if we conſider it as the ſeat of a dioceſan, ſo it 
IG only ſome part of Kent (the reſidue being 
in the dioceſe of Rocheſter), together with ſome other 
pariſhes diſperſedly ſituate in ſeveral dioceſes 3 it being 
an ancient privilege of this ſee, that the places where the 
arthbithop hath any manors of advowſons, are thereby 
exempted from the ordinary, and are become peeullars of 
the diveeſe of Canterbury; properly belonging to the ji 
riſdition of the archbiſhop of Canterbury, God. 14: 

The arehbithop of Canterbury is {tyled primate and 
metropolitai of % England, albeit there is another archie- 
piſeepal province within the realm partly, becauſe when 
the popes had taken into their own hands, in a great 
meaſure, the archiepiſeapal authority, they inveſted the 
arehbiſhops of Canterbury with a legatine authority 
throughout beth the provinces z and partly, becauſe the 
archbiihop of Canterbury hath (till the power, which the 
popes in times paſt uſurped, and which by act of parlia- 
ment was again taken from the popes, of granting facul- 
ties and diſpenſations in both the provinces alike, 

Yea further, the archbiſhop of Canterbury anciently 
had primacy not only over all England but over Ireland 


alſo, and from him the Iriſh biſhops received their con- 


ſecration ; for Ireland had no other archbiſhop till the 
year 1152. For which reaſon it was declared in the time 
of the two firſt Norman kings, that Canterbury was the 
metropolitan church of England, Scotland, and Ireland, 
and of the iſles adjacent; the archbiſhop of Canterbury 
was therefore ſometimes ſtiled a patriarch, and orbis bri- 
tannici pontifex ; inſomuch that matters recorded in eccle- 
ſiaſtical affairs did run thus, viz. anno pontificatus noftri 
primo, ſecundo, c. God. 20, F 
At general councils abroad, the archbiſhop of Canter- 
bury had the precedency of all other archbiſhops. God. 
21. "a i | 


3 : At 


Bishops. 


At home, he hath the privilege to crown the kings of 


1 15 God. 13. 


e is ſaid to be inthroned, when he is veſted in the 
TL Wheteas biſhops are ſaid to be infalled, 
God, at, 

He hath prelates to be his 6Mcers : thus, the __ 
London is his provincial dean the biſhop of Wincheſter, 
his chancellvrz the biſhop of Lincoln anciently was his 
vlee-ehancellor ; the biſhop of Saliſbury, his precentor z 
the biſhop of Worceſter, his chaplain z and the biſhop of 
RE (when time was) carried the croſs before him, 
God. 14+ 

He may retain and qualify eight chaplains z which is 
note by two, than any duke is allowed to do by ſtatute, 

. 14. 

In ſpeaking and writing to him is given the title of 

" and moſt reverend Rather in at Chamb. Pr. St. 
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3 
He writes himfelf by MU [4 pa whereas biſhops | 


uy uſe by divine peru, 


The firſt archbiſhop of 757 Gar we read of, was Yuk 


Paulinus, who by pepe Gregory's appointment was made 
arehbiſhop there, about the year of our lord 643, God, 
13, 
The previnee of York anelently elalmed and had a 
metropolitan jurifdition over all the biſhops of Scotland, 
whence they had their conſecration, and to which they 
{ware canonical obedience, until about the year 1466, 
when George Nevil being at that time archbiſhop of York, 
the biſhops of Scotland withdrew themſelves from their 
obedience to him; and in the year 1470, pope Sixtus the 
fourth created the biſhop of St. Andrews archbiſhop and 
metropolitan of all Scotland. Ged. 14, 18. 

The archbiſhop of York hath the privilege to crown 
the queen conſort ; and to be her 4 chaplain. 
Chamb. 65. 

He ap, in like manner as the archbiſhop of Canter- 
bury, is ſaid to be inthroned, when he is yeſted in the 
archbiſhoprick, God. 21. 

And he may retain and qualify eight chaplains; where- 
as a biſhop can only qualify ſix, God, 21. 

He alſo hath the title of grace and me reverend father in 
god; whereas biſhops have the title of lord, and right reve- 


rend father in god. Chamb. 65. 
And he writes himſelf by divine providence, God. 13. 
Vor. I, N 7, The 
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7. The archbiſhop of Canterbury is the firſt peer of 
the realm, and hath precedency, not only before all the 
other clerg „but alſo (next and immediately after the 
blood roya j before all the hobility of the realm ; and as 
he hath the precedency of all the nobility, ſo alſo of all 
the great officers of ſtate, Cod. 13. 

The archbiſhop of York hath the precedency over all 
dukes, not being of the blood royal; as alſo before all 
-o great officers of ſtate, except che lord ehancellor, 

\ 14 

And every other biſhop, in reſpeR of his barony, hath 
place of all the barons of the realty, under the degree of 
Viſcount, Ged, Ly 

The archbiſhop of Canterbury hath the precedency' 
of all the other clergy next to him the are hop 
Vork; next to him the biſhop of London z next to him 
the bilhop of Durham z next te ham the biſhop of Win- 
cheſter ; and then all the other biſhops of both} provinces 
aſter the ſeniority of thely eenſeration z but if any of 
them be a privy counſellor, he ſhall take place next after 
the biſhop of Durham. 1 . 94+ 1 Qught, 486. 

9. By the 25 64. 3: Pts 5. c. 2, it is thus enatteds 
Moreover, there is another manner of 2 where a man 
ſecular or religicus flayeth his prelate, to whom he oweth faith 
aud obedience, | 


Another manner of treaſon} The firſt pare of this ſtatute 
is concerning high treaſon: ſo called in reſpect of the 
royal majeſty againſt whom it is committed, And the 
ſort of treaſon ſpoken of in this clauſe, is called petit trea- 
ſon, in regard it is committed only againſt ſubjects. 3 
Inf. 20. 

Slayeth his pralote] And this was petit treaſon at the 
common law. 3 [ff. 20. 

To whom he oweth faith and obedience]. Petit treaſon doth 


reſuppoſe a truſt and obedience in the offender of one 
ind or another, 3 /. 20. 


H. Form and manner of making and conſocrating arch- 
. biſueps and biſhaps. 


1. When cities were at firſt converted to chriſtianity, 
the bilhops were elected by, the clergy and peoples for it 
was then thought convenient, that ie laity, as well as 


the clergy, ſhould be conſidered in the election of their 
2 


iſnops, 


Bilhops. 


bithops, and ſhould concur in the eleRion z that he, who 
was to have the inſpection of them all, might come in by 
u general conſent, Ayl. Par. 126, 


2. But as the number of chriſtians increaſed, this was Then donartv 
found — 65 —— tumults were raiſed, and by the tines. 
t 


ſometimes murders committed at ſuch popular elections 
and particularly, at one time no leſs than 300 perſons 
Were killed at ſuch an election 1d, 

To prevent the like diſorders, the emperors belng then 
thriſtians, reſerved the election of biſhops to themſelves z 
but in forme meaſure conformable to the old way, that is 


to (ay, I a biſhop's death, the chapter ſont a ring and 


ral aff to the emperor, which he dellvered to the pers 

un Whom he appointed to be biſhop of that places 44, 

But the pope, or biſhop of Rome, who in proceſs of 
time N31 e head of the church, was not pleaſed 
that the biſhops ſhould have any dependance upon princes z 
and therefore brought it about, that the canons in ca- 
thedral ehurches ſhould have the election of their biſhops; 
which elections were uſually confirmed at Rome, 1. 

But princes had ſtill ſome power in thoſe elections; 
And particularly in England, we read, that in the Saxon 
times, all eccleſiaſtical dignities were conferred by the 
king in parliament, Ingulphus, abbut of Crowland, in 
the time of William the conqueror, tells us, that for 
many years paſt there had been no canonical election of 
prelates, for that they were donatlve by delivery of the 
ring and paſtoral ſtaff ; the one ſignifying, that the biſhop 
was wedded to the church an the other was an enſign 
bf honour, always carried before him, and was a token of 
that ſupport which he ought to contribute to the church, 
br rather that he was now become a ſhepherd of Chriſt's 
flock, [4 | 

Lord Coke eſtabliſheth the tight of donation in the 
kings of this realm, upon the principle of foundation and 
property t for that all the biſhopricks in England were of 
= itig's foundation, and thereupon accrued to him the 
ight of patronage. 1 1. 134, 344+ ; 
190 alſo the bibo pre in 2 were foutided by the 


1 of Wales; and the principality of Wales was 


olden of tut king of England as of his crown; and when 
the principality of Wales for treaſon and rebellion was 
forfeited, the patronages of the bithopricks there became 
annexed to the crown of England: 1 7%. 979% 
And in Ierland, the biſhopricks are ſtill donative by I4t4 


ters patent at this day, 1 Fat. 1436: | 
. NH» Tue 


; 


Next cette by 
tha way e 
he pope? Of Making biſhops here ; and for that purpoſe he called 4 


ta the pape 


commanded the archbiſhop to 
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The proprietor of the ile of Aur; is Ir of (hs 
bifhoprick there; but the archbiſhop o York doth wt 
eonſeerate Nin Hill the bread feal of the king's eonfens 
be produced: Feb: 29: 

4 Hildebrand, whe Was pape in the reign of king Wil: 
Hay the eonguerer, Was the firtt that appoſed this way 


eauneil of 1160 biſhops, and excommunicated not only 
the emperor Hen, 4, but alfa all prelates whatfoeyer that 
received inveſtiture at the hands of the 9 ar of any 
layman by delivery of the ring and ſtaff, 4, Parerg, 
I 20, 

But notwithſtanding that excommunication, Lanfrank 
was made archbiſhop of Canterbury at the ſame time, and 
by the ſame means, according to ee but the 
Saxon annals in Bennet college library are, that he was 
choſen by the ſenior monks of that church, together with 
the laity and clergy of England, in the king's great coun- 
eil. 1d. | 

Howbeit, Anſelm did not ſcruple to accept the archbi- 
ſhoprick by delivery of the ring and ſtaff, at the hands of 
William Rufus z tho' never choſen by the monks of Can- 
terbury. And this was the man, who afterwards con- 
teſted this matter with king Hen. 1. in a moſt extraor- 
dinary manner, For that king being forbidden by the 

pe to diſpoſe of biſhopricks as his predeceſſors had done 

y delivery of the ring and ftaff, and he not regarding 
that prohibition, but infiſting on his prerogative, the arch- 
biſhop refuſed to conſecrate thoſe biſhops whom the king 


| had appointed. At which the king was ſo much incenſed, 


that he commanded the archbiſhop to obey the ancient 
cuſtoms of the kings his predeceſſors, under pain of being 
banithed the kingdom. This conteſt grew ſo high, that 
the pope ſent two biſhops to acquaint the king, that he 
would connive at this matter, fo long as he acted the part 
of a good prince in other —_ Whercupon the king 
o homage, and to conſe- 
erate thoſe biſhops whom the king had made; but this be- 
ing only a feigned meſſage, to keep fair with the dieß 
wn, the archbiſhop having received a private letter to the 
contrary, the archbiſhop ſtill difobeyed the king, And 
at length the king was forced to yield up the point, reſery- 
ing only the ceremony of homage to himſelf from the bi- 
ſhops, in reſpect of the temporaltics. . 
And king John afterwards, after ſeveral conteſts, by 
his charter, acknowledging the cuſtom and right of the 
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wn in former times, yet granted by eommoß eonfent 
of the barons, that the bifkeps fhould bs eligible by the 
chapter Which after was eonfirmed by df Vers gels of par- 
liament: Which election by the chapter was t9 bs a free 
election, but founded withal ypen the king's Longe g“ 
eflire ; and afterwards ia have the royal affent; and the 
new-eledted biſhop was not ta have his temparalties re- 
ſtared, until he had (worn allegiance ta the King; but it 
was agreed, that confirmation and conſeeration thauld he 
in the power of the pope; by which means he gained in 
effect the -#. 

1 „134. 16/ 104. K. 71. 

OF her * he . with this power only of 
confirmation and conſecration, but would oftentimes col- 
late to the biſhopricks himſelf ; whereupon by the ſtatute 
of the 25 Ed. 3. „l. b. it ws enacted as followeth; viz. 
The free elections of IL biſhops and all ether dignities and 
brnefices elective in England, ſhall hold from henceforth in the 
manner as they were granted by the Bind ropenitors, and the 
anceſtors of other lords, founders of the ſaid dignities and other 
benefices. And in caſe that reſervation collation or Paper be 
made by the court of Rome, «of any 5 biſhoprick 
dignity or other benefice, in diſturbance of the = elections 
LN the king ſhall have for that time the collations to the 
archbiſhopricks and other dignities eleftive which be of his ad- 
vrtory; ſuch as his progenitors had before that free election was 
granted : ſince that the election was firſt granted by the king's 
progenitors upon a certain form and condition, as to demand 


diſpoſal of all the biſhopricks in England, 1 


licence FA the king to chuſe, and after the election to have his 


royal aſſent, and not in other manner ; which conditions not 


hept, the thing ought by reaſon to reſort to its firſt nature. 


4. Afterwards, by the 25 H. 8. c. 20. all papal juriſ- TheneleAive by 


diction whatſoever in this matter was intirely taken away 
by which it is enacted, that u. perſon ſhall be preſented and 


the deans and 


chapters (with- 


out che pope), by 


nominated to the biſhop of Rome, otberwiſe called the pope, or the king's ſole 
to the ſee of Rome, for the office of an archbiſhop or biſhop; but nom nation. 


the ſame ſhall utterly ceaſe, and be no longer uſed within this 
realm, ſ. 3. 

And the manner and order as well of the election of 
archbiſhops and biſhops, as of the confirmation of the 
election, and conſecration, is clearly enacted and expreſ- 
ſed by that ſtatute, 

. Aﬀterwards, by the ſtatute of the 1 Ed. 6. 4. 2. all 
biſhopricks were made donative again, as formerly they 
had been by which it was enacted as folluweth : Pora/- 

N 3 much 


Then dona'Ive by 
the king ul ne, 
without elution, 


116 Biſhops, 


much as the een of arehbiſhbops and biſbo the deans an 
chapters, be as well 1 lang he as to 1 nud * 
ges 7 uch er ſong as the king giveth any archbiſboprick or biſhop. 
rick unte; and whereas the ſaid eleftions be in deed na 
elections, but only by a writ | conge d ire have colours ſba- 
dows or pretences of elections, ſerving nevertheleſs to no purpoſe, 
end ſeeming alſs derogatory and prejudicial to the king's preruga- 
tive royal, to whom only appertaineth the collation and gift of all 
archbiſbepricks and biſhopricks and ſuffragan biſbops within his 


domintons ; it is enatted, that from henceforth no conge d'eſlire 
be granted, nor eleftion by the dean and chapter be made, but 
And it hath been ſuppoſed by ſome, that the principal 
intent of this act was, to make deans and chapters leſs 
tion of them. Gi. 113. 
Finally, elektive 6. But this ſtatute was afterwards repealed, and the 
and chapter, un- ſtatute of the 25 H. 8. c. 20, (as hereafter followeth). 
ination, 12 Co. 8. 
* the 7. When a biſhop dies or is tranſlated, the dean and 
leave of the king to make election. Ged. 29, 
Leave to elect. 8. Upon which, it. is enacted by the 25 H. 8. c. 20. 
ting may grant to the dean and cher ter a licence under the great 
%; as 7 old time hath been accuſtomed, to proceed to election 
b | 
Which licence is called in french conge d'efire, that is, 
leaye to chuſe. Terms de la ley, 
the perſon to be Mare of the perſon which they ſhall eleft and chuſe, 25 H.8, 
elected, e. 20. l. 4. 
with all ſpeed in due form cleft and chuſe the ſaid perſon named 
in the letters miſe, and none other, 25 H. 8. e. 20. f. 4 


that the king by his letters patents "yY collate. 
neceſlary ; and thereby to prepare the way for a diſſolu- 
again by the dean matter was brought back again, and till reſteth ns the 
dr the king's 
proidance. chapter certify the king thereof in chancery, and pray 
that at every avoidance of any archbiſboprict or biſhoprick, the 
/ | 
of ant arch {ſep or biſhop, . 4. 
c 
udien, 10. By virtue of which licence, the dean and chapter bull 
nd if they delay their elettion above twelve dayt next after 


fuel licence or letters miſfive to them delivered 3 the bing ball 
nominate and preſent, y letters patents under the | hw feat, 
ſuch perſon a1 be ſhall think convenient, to be invefted and con- 
feerated in like manner as if' be had been elected by the dean gm 


testet of the ber 5 44.8) 


Wade de 11. Aſter election, then there muſt be the conſent of 
, the perſon elefted z in order to which, the proctor, con- 
ſituted by the dean and chapter, exhibits to him the in⸗ 
Aruwnent of electiony and proyeth his alletit tg the ine 0 

While 


„ uy 
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which affenr is te be given by an inſtrument in form, in 
the preſence of a notary publick, G,. 110, | 


12, And if the ſaid dean and chapter do eleft within twelve Notification of 
deys as aforeſaid," then they ſhall made 2 thereof to the the cle 
which 


ing under their common ſeal ; after certification, tha 
perſon fo elefted Jhall be reputed and taken by the name of lord 
elefled of the = dignity and office that he Hall be elefted o., 
25 H. 8. c. 20. ſ. 5. 

0 if the dean and chapter, after ſuch licence ſhall be deli- 
vered to them, proceed not to election and fignify the ſame 
hecor digg to the tenor of this act, within twenty days next after 

th ficerice comes to their hands ; or if any of them admit 
of & amp ofher thing contrary to this act; then every ſuch 
dun and particular perſon of the chapter ſo offending, and 
tvify of their diders counſellors and abettors, ſhall incur a præ- 
munire. ſ. 7. 


1. Aud then making ſucb cath and fealty only to the king Mandate for 
ai ſhall be &pperrited for t of the king by letters patents confirmation, 
g 


under hit great feat ſhall the ſaid election, if it be to 
the diemiiy of « biſhop, then to the archbiſhop of the province, 
if the ſee f the faid archbiſhop is full and nit vid; and 
1 it be vid, then to any ether archbiſhip within this realm or 

| any other the king's dominions, requiring and commanding 
bim to confirm the 7 qr election, and to inveſt and conſecrate 
the perfen fo elected to the office and dignity that he is elected 
unto, and to give and uſe to him all ſuch benediftions ceremo- 
wer and the things requiſite for the ſame, without ſuing to 
the ſee of Rome in that behalf: And 4 the perſon be elefted to 
the dignity of an ar bifhnp, then the ting ſhall fo ſignify the 
ſuld eleftitn ts tht vrch ub ard tros other biſhops, of elſe te 
for biſhops within this realm or in any other the — * dom = 
wont, requiring and emmanding them with all ſpeed awd c- 
tevity, te con the ſaid eleftiong and to inveſt and eonſoerte 
the 5 „ eleftedt ts the office and dignity that be it 
elne inte, and by give and ft to him ſueb pa, benedievent 
Wenner ant all other things requifite to the fame, without 
in ts the foe of Rome in that bebulf, 23 H. . e. 30. f. 5. 


Sch oath and fealty only to the king] Inſtead of this, be- 
fore the reformation, an outh was 1779 to the pope and 
fee of Rome; In theſe words, „ I John, biſhop of P, 
„ from this hour forward ſhell be faithful and obedlent 
* to Bt; Peter, and to the holy church of Rome, and to 
„my lord the pope und his ſucceſſors canonjenlly egg 
14 (hall not be of counſel nor conſent, that they ſhall 
tt ſoſe either life or member, or (hall be taken; of ſiſter 


e ay violets or any wrong by uny Hieatis; Theit 
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6“ counſel to me credited by them, their meſſengers or 
„letters, I ſhall not willingly diſcover to any perſon, 
6 The papacy of Rome, the rules of the holy fathers, 
t and the regality of St. Peter, I thall help and maintain 
© and defend againſt all men. The legate of the ſee 


'«- apoſtolick, going and coming, I ſhall honourably en. 


« treat. The rights, honours, privileges, and authori. 
& ties of the church of Rome, and of the pope and hig 
e ſucceſſors, I ſhall cauſe to be conſerved, defended, aug. 
© mented and promoted, I ſhall not be in council, treaty, 
© or any act in the which any thing ſhall be imagined 
© againſt him or the church of Rome, their ind Has 
© honours, or powers. And if I know any ſuch to be 


„ moved or compaſſed, I ſhall reſiſt it to my power, and 


& as ſoon as I can, I ſhall advertiſe him, or ſuch as may 
© give him knowledge, The rules of the holy fathers, 
te the decrees, ordinances, ſentences, diſpoſitions, reſer- 
© yations, proviſions, and commandments apoſtolick, to 
© my power 1 ſhall keep, and cauſe to be kept of others, 
e Hereticks, ſchiſmaticks and rebels to our holy father 
& and his ſucceſſors, I ſhall reſiſt and perſecute to my 
& power, I ſhall come to the ſynod when I am called, 
te except I be letted by a canonical impediment. The 
t threſholds of the apoſtles I ſhall viſit yearly perſonally, 
« of by my deputy, 1 ſhall not alienate of fell my poſs 
 foflions without the 1 counſel, 80 help me 
' Reform, 


« and the holy evangeliſts.” 1 Buyer's 
133. 

t Is true an oath was alſe taken to the king, which 
had a ſhew of qualifying the oath to the pope beginning 
thus, „ 1 John, biſhop of P. utterly renounce and elearly 
%s forſake all ſuch clauſes, words, ſentences, and grants, 
„ which I have or ſhall have hereafter of the pope's 
* holineſs, of or for the biſhoprick of P. that in any 
„ wiſe hath been, is, or hereafter my be, hurtful or 
4% prejudicial to your highneſs, your helrs, ſucceſſors, 
te dignity, privilege, of eltate royal.“ (And the reſt is an 
bath of obedience to the king in temporal matters.) 1 
Burnett Hi. Reform. 124. 0 

And the inconſiſtency of theſe two engagements ſeems 
to be what Wm. Rufus declared in his time, in the eaſe 
ef archbiſhop Anfelm z that he could not poſſibly obferve 
at the ſame time both the fidelity which he owed te him, 
and his obedience te the apoſtelick fre, GIA, 119, 


Fur tins] That la, four at the leaſt, GA 111, 
| Pall] 


Biſhops. 
Pall] So that the form of conſecrating according to the 
Roman pontiſicial (tho? without bulls from Rome) feems 
to have continued aſter the making of this act, viz. all 
Henry the eighth's reign, and till the eſtabliſhment of the 
new form in the third year of Ed. 6. Gib/. 110. 
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14. The method and order of confirmation will be beſt Confirmation, 


underſtood by a brief account of the ſeveral inſtruments 
exhibited and applied in the courſe of it: | 
(1) The king's letters patents: by which the royal 
aſſent to the election is ſignified, and the archbiſhop re- 
quired to proceed to confirmation, = 

. (2) A citation againſt oppoſers; which (the time of 
confirmation being firſt fixed) is publiſhed and ſet up, of 
order and in the name of the arcbiſhop, at the chu 
where it is to be held; as well to notify the day of con- 
firmation, as to cite all oppoſers (if any there be) who 
will object againſt the ſaid election, or the perſon elected, 
to appear on that day: according to the direction of the 
ancient canon law. | 

(4) The certificate or return made by the proper offt 
= p the archbiſhop, of the due execution of the ſaid 
citation, 

(4) The commiſſion to confirm z which is uſually per- 
formed by the archbiſhop's vicar general, 

(J) The proxy of the dean and chapter by which 
one of more perſons are delegated by the dean and chapter 
eledting, not only to prefent in their names the infiru= 
ment of election to the biſhop elected to ebtaln his een- 
ſont, and to preſent the letters eertiffeatory of eleétlen to 
the king and to pray the royal aſſent in order ta confirm- 
atlon z but alſo at the time of confirmation (the ſald let- 
ters patents and commilifion to exhibit ſuch his proxy 
being firſt read), in virtue thereof to preſent the biſhop 
elected to the archbiſhop, vicar general, or ſurrogate z 
und in the courſe of the confirmation, to do whatever elſe 
a neceſſaty to be done on the part of the dean and 

apter, 

(6) The fleſt ſchedule i The ſaid proctor in the name 
of the dean and _— exhibiting the eltatlon and fe- 
turn abovementioned, prays that the oppoſers (if any — 
hot appearing, may be pronounced eontumaeleus, an 
precluded from further oppoſition, and that the eonflrma 
ation may be proceeded in; which [s peeerdingly dene by 
this fehedule, 

(7/ A ſummary petition ; This is the petition of the 
faid proctor, that the biſhop elect may be contirmed, * 

is 


| Withops, 
his alledging and proving the larity of the electiog, 
and the metits of the perſon elected : which he doth in 
nine articles z ſetting forth, Firſt, that the fee was ya. 


cant, and had been vacant for ſome time. Secondly, 


that the dean and chapter, having firſt deſired and obtained 
che royal licence, appointed a day for election, and duly 
ſummoned all perſons concerned. Thirdly, that on that 
day, they unanimouſly choſe the perſon now to be con- 
firmed, Fourthly, that the election was duly publiſhed 
and declared to the clergy and people there aſſembled; 
Fifthly, that at the requeſt of the dean and chapter, the 

rſon ſo elettet gave his conſent to the election. Sixth. 
5 that the perſon elected is ſuffelently qualified by age 
knowledge, learning, —_ ſobriety, condition, fideli. 


ty to the ang, and piety, eyenthly, that the dean and 
ehapter, under their ſbal, intimated the election, and the 
name of the perſon elected to the king, Eighthly, that 
the king hid given the royal aflent, Ninthly, that hb 
had, by his letters patents, required the perſon elected to 
be con | 
All which articles conclude with a petition, that In pur. 
ance of the premiſſes, confirmation may be deerved, 
Then the ſummary petition is admitted, and the court 
deerees to proceed — and align him a term im- 
mediate, te prove the particular matters contained in the 
any} for ptoof of which he exhibits the proceſs of 
eledtion,made by the dean and chapter, the conſent of 
the archbiſhop. or bilkop, and the royal aſſent ; and then 
e tlie to be profently affigned for Anal ſentence j 
hich is decreed accordingly. = 
(8B) The ſeeond fehedule t Before ſentence, a frond 
n = — — any be) » may ut the 
eser pf the ehureß, and (none appearing) they are 
declared eontumseleus, by a ſeepnd Klee, F 
But if any appear, it ſeemeth that they all be admitted 
de make their exceptions in due form of law, To which 
urpoſe, & Fe in Collier's eceleſiaſtical hiſtery, Val. 3, 
744: is applicable, + Soon after the recaſk af the 
rliament, biſhop Laud was tranſlated from Bath and 
Well to Landon, and Mountague promoted to the ſee of 
icheſter, Before he was conſecrated, an unexpected 
rub was thrown in the way, At the confirmation of bi. 
ſhops there is publick notice given, that if any perſons 
can object either againſt the party elected, or the legality 
of the election, they are to . offer their excep- 


tions at the day prefixed. is intimation being given, 
a one 


Biſhops. 


one Jones, a bookſeller, attended with the mob, appear. - 


ing at the confirmation, excepted againſt 3 as 
a perſon unqualified for the epiſcopal dignity, And ta 
be ſomewhat particular, he charged him with popery, 
inianiſm, and other hetetodoxies, for which his b 1 
ht hen cenſured in the former parliament. But Dr 
ives, who then officiated for Brent the vicar general, 
diſappointed this challenge. For fe 
material omiſſions in the anner, and not offered his ob- 
tions in fort of law. Particularly, the exceptions 
wow neither pen in writing, nor ſigned by an ad Vocate, 
f preſenteck by any proctor of the couft. Upon the 
flue of theſe elreuinſtances, the confirmation went on.“ 
he parliament, not at firlt a ＋ in point of form, 
wete diffarisfied with the conduct of the vicar general, 
and inquired into the behaviour of Dr Riyes on that 6e= 
enfi6n, Upon whith It hath been obſerved, That Dx 
River a molt eminent elvilian and canohift, admitted 
hat thy oppoſition was good and valld, had [t been legal= 


y offered j And that the parliament of that time proceeded 


upon the ſame opinion, | 
) The oaths ; Theſe are four In number two (Y 


the oaths of allegiance and ſu pop { in conformity to 
the ſtatutes of the realm; and two others (vis; the oath 
of ſimony fd of obedience to the archbiſhop), in eon. 
formity to the rules and canons of the ehuren. 

(16) The definitive ſentence, of the att of confirm⸗ 
atlon; by which the judge eoinmitteth to the biſhs 
elefted, the care governafſee and adminiſtratlon of th 

fitualtics z anch then deefers Bim to be ſnſtalled of in- 
thronized; Gif; 146, Hit, God: 25, 36, 35; 

And this is performed (in the provinee of Canterbury) 
by mandate from the archbiſhop to the archdeacon of 
Canterbury 3 to when the right of inſtalling the wy 70 
pf that province hath anclently belonged, and deck (ill 
belong, ws 11h, 

(14) Finally, a * notary, by the archdeacon's 
eammand, records the whole matter of fact in this affair, 
Wy inltrument to remain as authentick to poſterity, 

\ $7, 

Acer election and confirmation, and nat before, the 
biſhop is fully inveſted to exerciſe all ſpiritual juriſdiction, 
Ci 114» But he may not ſue for his temporalties till 


alter conſecraticn, Wat. c. 40. P. 423; 


15, Upon 


ones had made ſome » 


187 


12 
188 


Conſecration, 


BVithops. 

156. Upon a tramſlatiem ; all the aforeſaid ceremonies am 
obſerved : but conſecration in that caſe is not requiſite, 
becauſe the biſhop was conſecrated before, God, 29, Oil 
111. But in the caſe of creation, the proceſs gocth on a 
followeth : | 

The conſecration ſhall always be performed upon ſome 
ſunday or holiday, Form of conſecr, 

As to the place of conſecration ; the dean and chapter 
of Canterbury claim it as an ancient right of that church, 
that every biſhop of the province is to be conſecrated in 
it, or the archbiſhop to receive from them à licence to 


conſecrate elſewhere, And we are aſſured, that a long 


ſueceſſion of licences to that purpoſe are regularly ent 

in the regiſtry of that church. And althof between the 
years 1235 and 14300, that point was cantroverted with 
the chapter, it ended in their favour. and in the further 
confirmation of the privilege, which was firſt granted b 
Thomas Betket, and afterwards confirmed by St. Edmund. 
And in Cranmer's regiſter there is a memorandum, that 
no biſhop may be conſecrated without the church of 
Canterbury, but by the ſpecial licence of the dean and 
chapter of Canterbury under the chapter feal, Gi; 
Fri. | 

In order for eonfeeration, the archbiſhop (or forme other 
biſhop a 8 ſhall begin the eommunien fervice : 
another biſhop ſhall read the epiſtle : and another biths 
ſhall read the ar And after the nicene ereed an 
ſermen, the elected biſhop, veſted with his reehet, ſhall 
be preſented by two biſhops unte the archbiſhop of that 
province, or to ſome other biſhop appointed by lawful 
commiſfion, Farm of conſecr, 

Then ſhal! the archbiſhop demand the king's mandate 
for the conſecration, and cauſe to be read (as in times 

the pope's mandate was in like manner demanded, as 
s required in the pontifical), Form of conſecr, 

And the oaths of allegiance and ſupremacy ſhall be 
miniſtred to the perſons elected. Form of conſecr. 1 Will. 
c. 8, - 

And then ſhall alſo be miniſtred unto them the oath 
of due obedience to the archbiſhop, as followeth : In 
te the name of god, amen. I N. choſen biſhop of the 
« church and ſee of P. do profeſs and promiſe all due 
„ reverence and obedience to the archbiſhop, and to the 
« metropolitical church of C. and to their ſucceſſors : fo 


„ help me god, thro' Jeſus Chriſt.” —But this oath ſhall 


not be made at the conſecration of an archbiſhop. Form 
of conſecr. = 
0 


Bilhops, 


T4 the archbiſhop and to the itical chureh) That is, 
either when the ſee is full; or elle in the vacation, when 
the whole archiepiſcopal juriſdiction is veſted in the dean 
and chapter. Ci. 119, 

Then after divers queſtions and anſwers touching the 
epiſcopal office, and before the at of conſecration z the 


biſhop ele& ſhall put on the reſt of the epiſcopal habit, 
Form of conſecr. ' 
According to the office in the 3 Ed. 6. the paſtoral f 


was delivered to the biſhop ; which delivery in the Roman 
pontifical is preceded by a conſecration of the ſtaff; and 
followed by the conſecration and putting on of a ring, in 
token of his marriage to the church ; and of a mitre as an 
helmet of ſtrength and falvation, that his face being 
adorned, and his head (as it were) armed with the horns 
of both teſtaments, may appear terrible to the adverſaries 
of the truth, as alſo in imitation of the ornaments of 
Moſes and Aaron; and of ghves, in token of clean hands 
and heart to be preſerved by him. All which, and many 
other like ceremonies, out church hath laid ande retain- 
+ Maa ſuch as are moſt ancient and moſt grave, G0 


11 

But at the end of the common prayer book eſtabliſhed 
by parliament in the ſecond year of Edward the ſixth, it 
is ordered, that whenſoever the biſhop ſhall celebrate the 
holy eommunion, of exerciſe any other publick admini= 
{tration z he hall have upon him, beſides his rechet, a 
ſurpllee or alb, and a cope or veſtment, and alſe his paſt= 
nl n hls hand, or elfe born or holden by his chap- 
an, 

And in the rubrlek before the common prayer in our 
preſent liturgy, it is ordered, that ſuch ornaments of the 
church, and of the miniſters thereof at all times of their 
miniſtration, ſhall be retained and be in uſe, as were in 
this church of England by the authority of parliament, in 
the ſecond year of the reign of king Edward the ſixth. 

And if any drag or biſhop, after ſuch election, nomi- 
nation or preſentation, ſhall be ſignified unto them by the king's 
letters patents, ſhall refuſe and do not confirm, inveſt and con- 
ſecrate with all due circumſtance as aforeſaid, within twenty 
days next after the king's letters patents of ſuch ſignification or 
preſentation ſhall come to their hands; or if any of them, ar 
any other per ſam or perſons, admit or do any other thing contrary 
to the ſtatute of the 25 H. 8. c. 20. in ſuch caſe every perſen 


0 
fo offending, their aiders, counſellors and abettars, ſhall incur 4 
premunire, ſ. 7. | 


By 


Biſhops, 
the eighth C : Whoever ſhall affirm or teach, 
that the form and manner of making and conſecrati 
biſhops, prieſts and dencons, containeth any thing in jt 
that is repugnant to the word of god or that they who 
are made bilhops prieſts or dencons in that form ore not 
lawfully made, nor ought tb be accounted either by them. 
ſelves or others to be truly either biſhops prieſts ot deacons, 
until they have ſome other calling to thoſe divine offices 
let him be excommunicated ipſo facto, not to be reſtored 
until he repent, and publlekly revoke ſuch his Wicked 
errors, 

And by the thirty fixth, of the thirty nine Article / 
The book of confeeration of archbiſhops and * and 
ordering of prieſts and deacons, lately ſet forth in the 
time of Edward the !ixth, and confirmed at the ſame time 
by authority of parliament, doth eontaln all things ne- 
peſfary to ſueh 1 and ordering z neither hath 
It any ay that of itfelf is ſuperſtitious and ungodly, 
And therefore whoſoever are eonſtersted or ordered ac- 
cording to the rites of that book, ſince the ſecond year of 
the forenamed king Edward 'unto this time, or hereafter 
ſhall be conſecrated or ordered according to the ſame 
rites ; we decree all ſuch to be rightly orderly and law- 
fully conſecrated and ordered, 

nd by the act of uniformity in the 13 & 14 C. 2. 
All fulſeriptions to be made unto the thirty nine articles, Hail 
be conſirued to extend ( touching the ſaid thirty ſixth article) to 
the book containing the form and manner of making ordaining 
and conſecrating of biſhops prieſts and deacons in this ſaid att 
mentioned, ds the ſame did heretofore extend unte the book ſet 
forth in the time of king Edward the ſixth. 13 & 14 C. 2. 
C. | 


. 20, 31. 

When a bithop is tranſlated ; the former ſee is not void 
by the election to the new one, until the election is con- 
firmed by the archbiſhop ; for though he is elected, yet it 
may happen that the king ſhall not conſent, or the arch- 
biſhop may not confirm ; and it is not reaſonable that the 
biſhop ſhould loſe his former preferment, till he hath ob- 
tained a new one: And ſo it is in caſe of creation ; he is 
not compleatly bifhop till M* 3 Salk. 72: 
And the dignities or benefices which a biſhop was poſ- 
ſeſſed of before his election, become not void till after 
conſecration in the caſe of creation ; and after confirma- 
tion, in the caſe of tranſlation, Upon which foundation 
it was, that all the judges agreed, in the caſe of Evans 
aud Aſcuith, M. 3 Car, that if a coumendam retiners 
comes; 


or teach, 
ſecrati 
Ing in jt 
ey why 
| Ore not 
y them. 
Uencong, 
offices 
teſtord 
Wicked 


Miele; | 
ops and 

fi the 
ne time 
gs ne⸗ 
F hath 
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ed ac- 


79 ont of the hing'st ha 


Biſhops, 19 
in the former caſe before conſecrationy und in 
the latter caſe before confirmation, it comes in time 


enough z becauſe it comes, while the biſhop is in poſſeſ- 
ſion of the dignity or benefice granted in commendam. 


Palm. 47% 475. W. Jones 162, Gibf, 114. 


16. 92 at being om wy — 2 lehnen * 
inveſted as aforejat wi temporal- f. tution © 
of the 8 L gk 1 yh the Ming and to ele 


nome ther at afore d, 


an be thrononined of in- 
11 the caſe hall require | 


may 
„ 
F, of all t 


he poſſeſſions and 
t ſpiritual and temporal belonging te ſure) = hoprich 
of 9 157 au ſhall be beyed in all things ereording to the 
ware HEHE y and dignity that they hum be Chefe of projent= 
6 4% and is and exerts in every thing tonrhing the ſame, af 
4% arebbiſhoap or biſhop of this realm without offinding of 
the prevagative rayal of the crown and the laws and e 
the realm might at any time heretofore d, ag H. f. e. 46. 


1. 6, 
Whereupen, the biſhop being introduced into the 


king's preſence, ſhall do his homage for his temporalties 
or 2 by keeling down, and pany his hands 
between 'the hands of the king, fitting in his chair of 
ſtate, and by taking a ſolemn oath to be true and faithful 
to his majeſty, and that he holds his temporalties of him, 


God. 27. 

” inally ; By the 1 G. fl. 2. c. 13. andg G. 2. c. 26. Oathsy 
he ſhall within ſix months after his admiſſion, take the 
oaths of allegiance, ſupremacy, and abjuration, in one 
of the courts at Weſtminſter, or at the quarter ſeſſions of 
the peace. 

18. The fees of the whole proceſs, from firſt to laſt, Fees, 
ae ſaid to amount to about 6001. | 

19. He ſhall alſo compound for and pay his firſt fruits; Firſt fruits, 
as is ſet forth in the title Fitſt fruits and tenths, 

20. Upon promotion of any perſon to a biſhoprick, Benefice or dig- 
the king hath a right to preſent to ſuch benefices or dig- Han, by 
nities, as the perſon was poſſeſſed of before ſuch promo- mon-. 
tion ; though the advowſon belongeth to a common per- 
ſon. And this right of preſenting upon promotion by the 
king, as making the avoidance which would not other- 
wiſe happen, did ſpring from the practice of the popes, 
and is now an unconteſted right of the crown; and hath. 


been eſtabliſhed not only by long practice, but by many «| 
judgments upon full — ſolemn hearings. Gb. 763. . 
But | 


192 


B\h vps, 


Hut in Treland, the law is, that a man Mall not hy 
romoted to a bithoprick there, until he hath reſigned all 
is prefermetits in England; by which reſignation It ſeems 

eth that the king's preſentation in ſuch eaſe is defeated, 


III. Concerning reſidence at their earbedrals, 


1. Langton, Biſhops hall be at thelr cathedrals, on 
fome of the greater feaſts, and at leaſt In ſome part of 
_ as they ſhall find expedient for their ſoul's health, 

44, 1 30. 

2, 1 Hiſhops ſhall have honeſt eleemoſynaries 
2 * hoſpitality, and hear the cauſes of the poor, 

1 * * 

3 dll. Biſhops ſhall abide at their cathedral churches, 
and officiate on the chief feſtivals, and on the lord's days, 
and in lent, and in advent: and ſhall viſit their dioceſes 
at fit ſeaſons; correcting and reforming the churches, 
and conſecrating, and ſowing the wat of life in the 
lord's foil. Athon. 55, | 

4. Otbobon. Biſhops ſhall be perſonally reſident, to 
take care of the flock committed to their charge, and for 
the comfort of the churches eſpouſed to them ; eſpecially 


on ſolemn days, in lent, and advent: unleſs their abſence 


: 
f 


How for an aft 
made without 
the biſhops, is 
good, 


is required by their ſuperiors, or for other juſt cauſe, 
(That is. by their ſuperiors, either eccleſiaſtical or ſecu- 
lar.) Atbon. 118. | 


IV. Concerning their attendance in parliament. 


1. By the above recited ſtatute of the 25 H. 8. c. 20, 
a biſhop upon his election ſhall be reputed and taken as 
bord elected. Aud by divers other ſtatutes, biſhops are 
called peers of the land ; one of the three * of the realm; 
one of the greate/t eltates of the realm; and the like, 
25 Ed. 3. fl. 3. c. 6. 1 Kl. c. 3. 8 El. c. 1. 4 Inft 1. 
2. As to their right in general to ſit and vote in par- 
liament; this hath been carried ſo far by ſome, that they 
have niſerted, that an act made in parliament, where the 
biſhops have not been preſent, is not pood, But this, 
lord Coke ſeemeth to have ſet in a proper and clear light, 
Ther: ar, divers acts of portiainent, ſays he, which 
appear to have been made by the king, lords temporal, 
and commons, without the lords ſpiritual z and it hath 
been obje ted, that ſuch are no acts of parliament z and 
for authority, the roll of parliament in the 21 K. 2. is 
3 elted, 


1 


Bilhops, 

«ted, where It is ſuld, that divers judgments were here⸗ 
tofore undone, for that the elergy were not preſent, 'T'o 
this ſome have anſwered, that a parliament may be holden 
by the king, the nobles, and commons, and never call 
the prelates to it, But we hold the contrary to both theſe, 
and ſhall make it manifeſt by records of parliament z firſt 
that the biſhops ought to be ealled to parliament j and 
then feeendly, we ſhall fhew, where acts of parliament 
are good without them, | 

o the firſt, Every biſhop hath a barony, In reſpect 
whereof, according te the law and euſtom of parliament, 
he ought to be ſummoned to the parliament, as well as 
any of the nobles of the realm, 

o the ſecond, If they voluntarily abſent themſelves 
then may the king the nobles and commons make an ack 
of parliament — — them; as where any offender is to 
be attainted of high treaſon or felony, and the biſhops 
abſent themſelves, and the act proceeds, the act is good 


and perfect. 


Likewiſe, if they be preſent, and refuſe to give any 
voices, and the act proceeds, the act of parliament is good 
without them. ; 

Alſo, where the voices in parliament ought to be abſo- 
lute, either in the affirmative or negative, and they give 
their voices with limitation or condition, and the act pro- 
ceeds, the act is good; for their conditional voices are no 
voices. | | | 
Of every of theſe we will produce examples out of the 
records and rolls of parliament. | 4 

At a parliament holden in the 15 Ed. 2. the prelates 
counts batons and commons of the realm do charge Hugh 
Spencer the father earl of Wincheſter, and Hugh Spencer 
the ſon earl of Gloceſter, with many high and heinous 
offences, as by the act called exilium Hugonis Leſpencer 
patris et filli doth appear; and the earls and barons, peers 
of the realm, in the preſence of the king pronounce 
judgment againſt them, as by the ſaid act appeareth-: And 
after, at a parliament holden at York, the ſaid judgment 
and attainder againſt them (by the king's exorbitant fa- 
your towards them, whoſe favourites they were) wis ad- 
nulled; and one of the cauſes was, for that the ſaid judg- 
ment was given without the prelates : Whereas the ſame 
being an act of patliament, was entered into the parliament 
rolls as other ncts of parliament were; and the conſent of 
the prelates doth manifeſtly appear, for that they were 
parties to the charge. And after, it was adjudged by the 

Vol. I, Q authority 


Bichops. 


authority of parliament, by the 1 #4. 4: & T, that the 
ſaid judgment againſt them was good, and they con- 
firmed the fame, kale 

At the parliament holden in the third year of king 
Richard the ſecond, a bill was exhibited againſt the clergy 
with many bitter words, for the ill diſpoling of the dig- 
nities, offices, parſonages, canoaries, prebends, and other 
benefices, whereof they were patrons, and which were 
in their gift, whereof many inconveniences followed; 
the biſhops and other prelates taking great offence at this 
bill, abſented themſelves : wlicreupon the Kings upon the 
complaint of his commons, by the advice and conſent of 
all the lords temporal, paſſed the bill. | 

In the ſame parliament great complaint was made of 
the extortions committed by the biſhops and their officers ;, 


and thereupon a bill was framed, that juſtices of the peace 


might enquire thereof, and a form of a commiſſion deſired 
to be enacted. The prelates and clergy made their pro- 
teſtation expreſsly againſt the ſaid bill, as tending to the 
blemiſhing of the liberty of the church. Whereunto it 
was replied for the king, that neither for their ſaid pro- 
teſtation, nor other words in their behalf, the king would 
not ſtay to grant to his juſtices in that caſe and all other 
caſes, as was uſed to be done in times paſt, and as he was 
bound to do by virtue of his oath made at his coronation. 
Whereupon the act and form of a commiſſion paſſed as 
was deſired. 

. At a parliament holden in the eleventh year of Richard 
the ſecond, in the beginning of that parliament holden in 
that year, the archbiſhop of Canterbury made openly in 
the parliament a ſolemn proteſtation for himſelf and the 
whole clergy of his province, which he deſired. might be 
entered; and ſo it was: the effect whereof was, that albeit 
they might lawfully be preſent in all parliaments, yet for 
that in this parliament matters of — were to be treat- 
ed of, whereat by the canonical law they ought not to be 
proſane, they therefore abſented themſelves, ſaving their 

iberties therein otherwiſe, The like proteſtation did the 
biſhops of Dureſme and Carliſle make, At which patlia- 
ment divers ſtatutes were made nothing concerning /ife or 
member : as the ſeventh chapter concerning merchants, 
the eighth chapter touching annuities, and the ninth 
chapter againſt new impoſitions, the eleventh concernin 
keeping of aſſizes, and the like, all which were goo 
* perfect ſtatutes, and yet the prelates aſſented not 
to them. 


At 
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\ At the parliament helden in the thirteenth year of 
Richard the ſecond ; when the two bills were read, the 
vne intitled @ confirmation of tho 7 of proven and the 
farflture 4 him that accepteth a benefice again/t that Aatute, 
the other intitled the penalty of bim that bringeth in a ſum- 
mans or ſentence of' excommunication of the pape againſt any 
perſon upon the flatute of proviſers, and of a prelate executing 
it, both which bills tended to reſtrain the pope's autho- 
rity, which he claimed in diſpoſing of eccleſiaſtical pro- 
motions within this fealm: the archbiſhops of Canterbury 
and York, for the whole clergy of their provinces, made 
their ſolemn proteſtations in open parliament, that they 
in no wiſe meant or would aflent to any ſtatute or law 
in reſtraint of the pope's * but utterly withſtood 
the ſame; the which their proteſtations at their requeſts 
were inrolled: and yet both bills paſſed, by the king lords 
and commons: | 

By a ſtatute in the fixth year of Henry the fixth, it 
was enacted, by the king, lords temporal, and commons 
that no man ſhould contract or marry himſelf to any queen 
bf England (being the widow of a king, 2 ft. 18.) with- 
out the ſpecial licence and aſſent of the king, on pain 
to loſe all his goods and lands. The biſhops and clergy 
being preſent aſſented to this bill, as far forth as the ſame 
ſwerved not from the law of god and bf the church, and 
To as the ſame imported no deadly ſin; This was holden 
no aſſent ; and therefore it was enacted by the king, lords 
temporal, ant commons; and fo ſpetially entred, omit- 
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nd then, ſpeaking of the ſtatute vf the 35 EA. 1. De 
nſportatis religioſorum, Which is a ſtatute ſpecially entred to 
have been made by the king the lords temporal and com- 
Mons (omitting the prelates); it muſt be intended, he 
ſays, that the biſhops abſented themſelves ; or if they 
were preſent, proteſted againſt it, or gave ſuch voices as 
were againſt the law ahd cuſtom of parliament: An 
this ſame act of the 35 Ed. 1. in letters patents made 
Within eight years after; is affirmed to be an a& of 
parliament ; and by ſeveral ſubſequerit acts of parlia- 
ment is holden for an act of parliament, 2 Me. 585, 586, 


587, 


ment in their temporal capacity ohly, by feaſon of thei 
temporal baronies ; or in their ſpiritual capacity alſo, as 
biſhops z the ſubſtance of what hath been ſaid ſeemeth to 


be as followeth : 


O 4 Lord 


3. Concerning the point, whether they ſit in parlia- Whether they 
r ſit in parliament, 

in their tempel 

capacity only; 
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Lord Coke faith; The lords ſpiritual, viz. archbiſhop 
and biſhops, being 24 in number, ſit in parliament by 
ſucceſſion, in reſpect of their counties, or baronies parcel 
of their biſhopricks. And every one of theſe, when any 
parliament is to be holden, ought ex debito juſtitiæ to 
have a writ of ſummons. And they Far make their 


97. 4 Toft. 
I, 12, 


And again; Every archbiſhoprick and biſhoprick in 
England are of the king's foundation, and holden of the 
king per baroniam ; and in this right the archbiſhops and 
biſhops are lords of parliament ; and this is a right of great 
honour that the church now hath, 2 ft. 3. 

And this, ſaith Dr. Gibſon, is true; but not the whole 
truth. For, altho' their baronies did put them more un- 
der the power of the king, and under a ſtricter ary. a 
to attend ; yet, long betore William the conqueror chang- 
ed biſhopricks into baronies, they were, as biſhops, mem- 
bers of the myce/-fynod or witena-gemot, which was the 

reat council of the land. And an argument of their ſpi- 
ritual capacity in parliament, is, that from the reign 


of Edward the firſt to Edward the fourth incluſive, as' 

appears by the records, great number of writs to attend. 

the parliament, were ſent to the guardians of the Some 
e 


ties, during the vacancies of biſhopricks, or while the bi- 
ſhops, were in foreign parts. The writs of ſummons alſo 
preſerve the diſtinction of prelati and magnates ; and where- 


as temporal lords are required to appear in fide et ligeantia, 
in the writs to the biſhops the word [geantia is left out, 


and the command to appear is in fide et dilectione. Gibſ. 
127. Seld. Tit. of Hon. 575. | 

And in 3 Salt. 73. it is ſaid, that biſhops did fit 
and had a vote in A in the time of the Saxons: 
but it was not in reſpect of any barony, but by a perſo- 
nal privilege, as they were biſhops : for they were not 
barons until the Norman reign ; for in the reign of the 


Saxons, they were free from all ſervices and payments, 


excepting only to caſtles, bridges, [and, as it ſhould 
have been added, expeditions z] but William the con- 
wc deprived them of this exemption, and inſtead 
thereof turned their poſſeſſions into baronies, and made 
them ſubject to the tenures aud duty of knights ſer= 
Ce. 

Y Unto all which may be added, what lord Hate dell- 
vers, in a manuſeript treatiſe touching the right of the 
erown, as ſet forth by the yery learned Dr, es 
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ſhop of Glouceſter, in his © Alliance between church 
and ſtate,” p. 131. as follows: The biſhops ſit in 
the houſe of peers, by uſage and cuſtom ; which I there- . 
fore call uſage, becauſe they had it not by expreſs char- 
ter, for then we ſhonld find ſome. Neither had they it 
by tenure; for, regularly, their tenure was in free-alms, 
and not per baroniam : and therefore it is clear, they 
were not barons in reſpect of their poſſeſſions, but their 
poſſeſſions were called baronies, becauſe they were the 
poſſeſſions of cuſtomary barons. Beſides, it is evident, 
that the writ of ſummons uſually went ele&o et confirmats, 
before any reſtitution of the temporalties; ſo that their 
poſſeſſions were not the cauſe of their ſummons, Nei- 
ther are they barons by preſcription ; for it is evident, 
that as well the lately erected biſhops, as Glouceſter, 
Oxon, &c. had voice in parliament, and yet erected with- 
in time of memory, and without any ſpecial words in the 


erection thereof to intitle them to it. So that it is a pri- 


vilege by uſage annexed to the epiſcopal dignity within 
the realm ; not to their order, which they acquire by con- 
ſecration ; nor to their perſons, for in reſpect to their per- 
ſons, they are not barons, nor to be tried as barons, but 
to their incorporation and dignity epiſcopal. 3 

4. A biſhop confirmed may fit in parliament, as a lord 4 He - 
thereof, It is 51 down by lord Cale, that a biſhop — ren <1. 
eleft may ſo fit; but in the cafe of Evans and Aſcuith upon his confir- 
before mentioned, Jones held clearly, that a biſhop can- 
not be ſummoned to parliament before confirmation, with- 
out which the election is not compleat. And he adds, 
that it was well known, that Bancreſt, being tranſlated 
to the biſhoprick of London could not come to parlia- 
ment, before his confirmation. However, if a biſhop 
may come preſently after confirmation, and before ho- 
mage and reſtitution of temporalties ; he comes as ſoon as 
he 8 inveſted with the ſpiritualties, and is not of neceſ- 
ſity to wait for his temporalties: which is a further ar- 
= of a ſpiritual as well as temporal capacity in par- 
lament, G,. 129. 

N Biſhops being tranſlated, pay not new fees, upon nitors trsplla- 
their being introduced into parliament. This, with the td, pay no new 
like order for peers raiſed to higher dignities, was made a, e Peel 
a ſtanding rule, when a table of fees Was ſettled in the 
year 1664, Gb, 128: 

6, Anclently, the greateſt = of the biſhoprieks in Atop places of 
England, had ſeats 2 as they were commonly called asse 
places) In or near London, in which they were reſident in jv11 amen 


Q 3 during 


during their attendance on parliament, on the court, or 
their on proper occaſions; and during thoſe attendan- 
ces, they might freely exerciſe juriſdiction in their reſpec- 
tive places, as in their own proper dioceſes ; and this is 
referred ta in the ſtatute of the 33 H. 8. c. 31. for diſſe- 
vering the biſhoprick of Cheſter from the archbiſhoprick 
of Canterbury, in which there is this clauſe, © ſaving to 
the biſhop of Cheſter and his ſucceſſors, that his houſe 
„at Weſton, being within the dioceſe af Coventry and 
„ Litchfield, ſhall be accounted and taken to be of his 
« dioceſe, and that he being reſident in the ſame, ſhall 
be taken and accounted as reſident in his own dioceſe, 
and for the time of his abode there ſhall have juriſ- 
6 _ in the ſame, * as all other b1/heps have in 
* the houſes belonging to their ſees in any ather biſhoprick 
& within 2 realm for the 2 of their abode in the 
«c me”? 
ut now moſt of thoſe houſes are either exchanged 
or (being built into private houſes) are held in leaſe o 
the biſhopricks to which they belonged ; and no houſes, 
now remaining, come under the circumſtance here men- 
tioned (of being a place of reſidence, in another dioceſe) 
but Lambeth houſe and Croydon, belonging to the 
archbiſhap of Canterbury; Wincheſter place, now re- 
moved from Southwark to Chelſea ; ad Ely houſe in 
Holborn. Gi. 1 3a. 
Order of their 7. The biſhops ſhall fit in parliament, on the right ſide of 
— in parlia- %% parliament chamber, in this order : Fir/t, the archbiſhop 
; of Canterbury z next to him, on the ſame form, the archbiſhop 
Fri; then the biſhs x Lindon j then the biſhop of Dur- 
„ then the biſhop of Vinche/ter 3 then all the other biſhops 
after their arictenties, I H, b C. 10. . 1. 
Wbelbef hey, 8. By a canon of the council of Toledo, no biſhop, or 
ay ende in eofts abbot, of any of the clergy, was to be a judge in caſe of 
des. life of limb, 6% 135. 
This canon is ald te have been (ntredueed Inte Eng- 
land by archbiſhop Lanfrank z and confirmed in a i 
held at Londen, and made a ſtanding rule of the Eng- 
liſh church. 4 
And this the elergy elaimed as an exemption and pri- 
vilege ; and eſteemed their attendance in parliament, ge. 
— y as a badge of eccleſiaſtical ſlavery, 74, 
And in the caſe before us, as they did apprehend them- 
ſelves under an indiſpenſible obligation to the canon, the 
king gave them leave to withdraw: Nevertheleſs, by the 


2 


11th 
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11th conſtitution of Clarendon, they were required to be 
preſent until judgment was to be given. 1d. 

Afterwards, by a conſtitution of archbiſhop Langton, 
it was injoined, that no clergyman ſhould exerciſe ſecular 
juriſdiction, eſpecially in caſes of blood. Lind. 269. 

And by a conſtitution of Othobon : — “ In cauſes of 
* blood, in which judgment of death or mutilation of 
„members is given, we injoin that none of the clergy 
e preſume to be a judge or aſſeſſor; on pain that beſides 
« the ſuſpenſion from his office which he ſhall ipſo facto 
6 incur, he ſhall be otherwiſe puniſhed according to the 
« diſcretion of his ſuperior : from which ſentence of ſuſ- 
„ penſion he ſhall in no wiſe be abſolved, unleſs he firft 
make a competent ſatisfaction,” Othob. Athon. 92. 

And in conſequence of the aforeſaid canons, the arch- 
biſhops and biſhops were wont to withdraw, when cauſes 
of blood were to be heard: with a proteſtation neverthe- 
leſs, that ſuch abſence ſhould not be any infringement of 
their right to fit and vote in ſuch caſes, if the canons 
were out of the queſtion. GiV/;, 125. | 

And in fact, there are ſeveral inſtances, wherein biſhops 
did fit and vote, or wherein their right was acknowledged 
to ſit and vote, in like caſes, 

As in the 4 Ed. 3. Roger de Mortimer, Berisford, 

autrevers, and others, were adjudged traytors, by bi- 
ſhops and others in parliament, | 

In the 15 Ed. 3. Archbiſhop Stratford was avquitted 
of treaſon in parliament, by four earls, four biſhops, and 
four barons, 

In the 5 Hen. 4. the commons thank the lords ſpiri- 
tual and temporal, for their good and rightful judgment 
in freeing the earl of Northumberland. 

In the 4 Hen. 5, the commons pray judgment of the 
lords 1 an 1 on the earl of Cambridge, 

In the Hen, 5. Sir John Oldeaſtle was attainted of 
treaſon and hereſy, by the lords (piritual and temporal, 

Nevertheleſi, lord Coke fays generally, In caſas of 
trial for treaſon, miſpriſion of treaſon, or felony ; the 
7 ſpiritual muſt withdraw, and make thelr proxſes, 

WT, 41. 

N ut Dr. Gibſon obſerves, that when the biſhops en- 
rred their proteſtation and withdrew, neither the temporal 
nor ſpiritual lords underſtood them to be under any 
engagement to withdraw, from any law of the land. 
And much leſs can it be pretended, he ſays, that they 
are under any legal obligation in our reformed church; 

| O 4 ſnee 
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ſince the canon it ſelf (ſpeaking of the canon of the coun- 
cil of Toledo) at firſt founded in ſuperſtition, and now 
probably aboliſhed by law, as being to the damage or hurt 
of the king's prerogative royal, was diſregarded for a long 
time after the reformation. *T'is true, in the tumultuous 


times of king Charles the firſt, This advantage, among 


many others, was taken and inſiſted on, againſt the ec- 
cleſiaſtical ſtate, But when it came to be a queſtion in 
the reign of king Charles the ſecond; the moſt emi. 
nent civilians of that time were adviſed with by the 
biſhops in convocation, and unanimouſly gave an opi- 
nion under their hands, that by their ſtaying in the 
houſe of lords, while caſes of high treaſon were in 
2 there, they were in no danger of irregula- 
rity z which was the ancient penalty annexed to the ca- 
non. Gil, 125, 
And Mr Hawking, paving of this matter, ſaith thus; 
It js agreed, that at a trial before the houſe of peers, every 
temporal lord who hath a right to vote in that houſe, 
hath a right to paſs on ſuch trial, But it is ſaid in the 
year book of 10 d. 4. 6. that upon the trial of a our in 
parliament, the biſhops ſhall make a procurator, becauſe 
they cannot conſent to the death of a man; but this is 
ſaid to be wholly grounded on a canon not in force at 
this day z neither to I find (ſays he) any precedent where- 
in they have been excluded againſt their conſent, or haye 
withdrawn themſelves without a proteſtation uf their right 
or making a proxy z and the judgment againlt the Spen⸗ 
cers was expreſily reverſed for this reaſon among others, 
becauſe the 1 * were not preſent z and in the prece⸗ 
dents chiefly inſiſted on of the other ſide, it ls not expreſily 
fald that they were not preſent, and it doth not clearly 
appear, but that they might be included under the ward 
1s, Howeyer it hath been always admitted, that they 
ave a right to vote in a bill of attainder; alſo in the 
earl of Danby's caſe, they were adjudged by the houſe 
of lords to have a right to vote in queſtions previous to 
the trial of a peer, tho'. this was ſtrongly oppoſed by the 
houſe of commons, And their right to vote at the trial 
it ſelf, if they think fit, ſeems fully implied in the ſta- 
tute of the 7 . c. 3. which enacteth, that wpon the trial 
of any peer or tereſt for treaſon or miſpriſion, all the peers 


who have a right to fit and vote in parliament ſhall be ſum- 
moned twenty days at leaſt before every ſuch trial, to appear 
at every ſuch trial, and that every peer ſo ſummoned and 
appearing ſhall vete in the trial, every ſuch peer firft 2 

ing 
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ling the oaths of allegiance and ſupremacy, and ſubſcribing 
p repeating the declaration againſt popery. 2 Haw, 423. 
But upon this, Sir Michael Fofter (after having ſtated 
the difference between a trial before the court of the 
high ſteward, and a trial in full parliament or before the 
king in parliament) obſerves as follows: Before this act, 
the real miſchief ſeems to have been, that in the trial of 
a peer in the court of the high ſteward, the peer's triers 
were a ſelect number, returned at the nomination of the 
high Reward 3 and the priſoner was in every caſe debar- 
_ the benefit of a cho/ſeage This was the real miſ- 
chief, and it was in many caſes ſeverely felt, Accord- 
ingly the act applieth the proper remedy ] for it enacteth, 
« that upon the triul of a peer, all the peers havin 
« right to ſit and vote in parliament ſhall be ſummon 
© twenty days before the trial, to our and vote at ſuch 
« trial; And wy peer ſo ſummoned and appearing ſhall 
« vote in the trial of ſuch peer, having firſt taken the 
% oaths appointed by the act.“ —— The next clauſe 
rovideth, “ that neither this act, nor any thing therein 
contained, ſhall any ways extend, or be conſtrued to 
Ft extend, to any impeachment of of er in 75 
1% lament in any Hind whatſoever,” wm The words of the 
laſt clauſe are my general, and ſeem to exclude every 
proceeding i# fall parliament for the trial of a peer in 
the ordinary courſe of Juſtice, But that conſtruftion 
was rejected in the caſes of the earls of KXi/marnect and 
(romartie, and of the lord Balmerins, after the late rebel-= 
lien, And My 1 all the peers and lords fpliritual 
were ſummoned. And thoſe lords who appeared having ta- 
ken the oaths appointed by the act, the biſhops upon the 
day the trial came on, after making the uſual proteſtation 
withdrew, And the priſoners before their arraignment 
were informed by the high ſteward, that they were in- 


titled to the benefit of this act in its full extent. The 


ſummoning the lords ſpiritual to the trial of thoſe lords 
was (Sir Michael ſays) he apprehends a prudent caution, 
in order to obviate a doubt that might otherwiſe at that 
critical time have ariſen from the words of the ſtatute, 
which (as was before obſerved) are very general. But 


general as they are, he ſays, he doth not conceive that 


they made that meaſure, tho' extremely prudent, abſc/utely 
and indiſpenſibly neceſſary. For general words in a ſtatute 
muſt be controuled by the apparent intent of the legiſla- 
ture, They muſt in conſtruction be adapted to caſes then 
in contemplation, and to every other proviſion in the ſta- 
tute, ſa as to render the whole one uniform conſiſtent 


rule, 
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rule. And now to apply this obſervation to the jo 
reſent eaſe, The act provideth, that every peer (6 = 
mmoned and appearing ſhall vote in the trial, By vo. 2 

ting in the trial, muſt (he ſays, as he apprehends) be 

meant voting then bent the trial, voting as a competent th 

Judge, In every queſtion that hall alte during the trial | 

and above all, in the grand mes for condemnation or 

avquittal, Now upon this laſt queſtion the biſhops can- th 

not vote, 'Tho' it hath been reſolved, and practice hath n. 

eſtabliſhed the rule, that in a proceeding in full parlia- 

ment in a caſe of blood, they may, if they chuſe it, vote I; 

upon al! previous queſtions. But in a proceeding in tho i 

court of the high ſteward, which he conceſves this clauſe © 

of the ſtatute had principally in contemplation, and te t 


which no mere ſpiritual lord was ever lummoned of could 
be, no queſtion but for acquittal or condemnation is the | 
ſubject of any vote. For in all points of law or practice, | 
the high ſteward gives the rule, as ſole judge in the ( 
eeurt.— Te eoneſude this head, the att may 5 ſays) 
with propriety enough be faid to regulate the pro- | 
ceeding in both ecaurts, that of the high ſteward, aid 
that in full parliament ; but it doth not alter the na- 
ture and conſtitution of either, Conſequently, it doth 
not give ta the lords ſpiritual any right in cafes of 
blood, which they had not before, F.. Crown Law, 
247. 
2 * A Dr, Gibſon faith, The lords ſpiritual enjoy the ſame 
1 * legal privileges (trial by peers excepted, if they have not 
lament, or by that alſo) that the temporal barons do enjoy; as to have 
a Jurys a day of grace ; hunting in the king's foreſts; and the 
like, Gif. 133. Tr. per pais. 10. 

Sir Min. Staundforde ſaith thus: Ducheſſes, counteſſes, 
and baroneſſes ſhall be tried as peers of the realm; but 
ſo ſhall not biſhops : for none of the ſtatutes relating 
thereunto have been put in ure to extend to biſhops, al- 
beit they enjoy the name of lords of parliament ; for they 
have not this name by reaſon of nobility, but by reaſon 
of their office, and have not a place in parliament in 
reſpect of their nobility, but in reſpect of their poſ- 
ſeſſion, viz. the ancient baronies annexed to their digni- 
ties. Stamf. 153. | 

Lord Coke anch; every lord of parliament, and that 
hath voice in parliament, and is called thereunto by the 
king's writ, ſhall not be tried by his peers, but only ſuch 
as fit there by reaſon of their nobility, as dukes, mar- 
quiſſes, counts, viſcounts, or barons; and not ſuch - are 

ords 
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wh of parliament by reaſon of their baronies which they 
old in the right of the church, as archbiſhops and bi= 
ps, and in time paſt ſome abbots and priors 3 but they 
all be tried by the yountry that le, by freeholders, for 
— they are not of the degree of nobility, 1 %%. 31. 
10. 

: L Pets In the manuſeript before quoted, ſays, that 
the biſhops in reſpect of their perſons, are not barons, 
nor to be tried as barons, 

And the late Mr Mad, in a manuſcript now in the 
Britiſh Muſeum, concerning the Antiquity of paſſing bills 
in parliament, ſpeaking of this matter of biſhops, ſays, that 
out of patliament, their honour not being inheritable, 
they are to be tried by ordinary freeholders, 

On the other hand, Mere Hatutins obſerves as follows t 
It is faid by Staundforde and Coke, that thoſe who are 
lords of parliament, not in reſpect of their nobility, but 
of their baronies which they hold of the erown, as biſhops 
now do, and fome abbots and privrs did formerly, are 
not within the Intent of magna charta, to be tried by the 

fs, And Selden ſeems clear, that this Is the only pri- 
vilege which biſhops have nut in common with other 
eers, And theſe who ſcem moit for the contrary opt» 
Mon, admit that the law hath been generally fa taken, 
Neither do they produce any precedent, where a biſhop 
or abbot hath been tried by the peers upon a commiſſion ; 
but on the contrary admit that there are two precedents 
of their being tried by the country or a jury, And it is 
ſaid by others, that there are divers precedents of this 
kind Þ 6 Selden, with his utmoſt diligence, ſeems able 
to produce but two, which clearly — fully come up to 
his point, viz, thoſe of archbiſhop Cranmer and biſhop 
Fiſher. However it ſeems to be agreed, that while the 
arliament is ſitting, a biſhop ſhall be tried by the peers. 

Haw. 424. | 
Finally, lord chief baron Gilbert, in his treatiſe on the 
court of exchequer, page 40, ſays thus: The biſhops 
generally claimed an eccleſiaſtical privilege, to be tried 
only by the archbiſhop as their ordinary; therefore in the 
caſe of Mark, biſhop of Carliſle, where this challenge 
was made of the liberties of the church, and over-ruled, 
he did not challenge his peerage. And ſo was the caſe 
of Fiſher, biſhop of Rocheſter, in Henry the eighth's 
time. For they would not make any challenge to be 
tried by their peers; for that would have admitted a tem- 
poral juriſdiction, So by non-uſer of any right of being 


tri 


=> © 


* 
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tried by their peers in capital caſes, theſe biſhops who 
held per baronium, and had conſequently a privilege to 
have ſuch a trial, totally loſt the ſame, and are tried by 
a common jury. | 

10. Prelates are included by name in the ſtatutes 
which give the actions de ſcandalis magnatum. 2 R. 2. c. 5. 


natum. 12 R. 2. c. 11. 


What covrts 


11. None but the king's courts of record, as the court 


j of common pleas, the king's bench, juſtices of gaol deli- 


What is meant 
tv 
wh ſpiritualtie®. King and kingdom; the 


Who ell be 


baftarty, and the very and the like, can write to the biſhop to certify ba- 
like, 


ſtardy, 1 7 of matrimony, and the like eccleſiaſtical 
matter; for it is a rule in law, that none but the king 
can write to the biſhop to certify, and therefore no infe- 
rior court, as London, Norwich, York, or any other in- 
corporation; but in thoſe caſes, the plea muſt be remoy- 
ed into the court of common pleas, and the court muſt 
write to the biſhop, and then remand the record, And 
this was done in reſpect of the honour and reverence which 
the law gave to the biſhop, being an eccleſiaſtical judge, 
and a lord of parliament. 1 If, 134. 


V. Spiritualties of biſhopricks in the time of vacation. 


r. When a biſhop dies, or is tranſlated, or is employ- 
aden of ed beyond the ſeas in 2 for the ſervice of the 
aw takes care to provide a guar- 
dian as to the ſpiritual juriſdiction, during ſuch vacancy 
of the ſee or remote abſence of the biſhop, to whom 
preſentations may be made, and by whom inſtitutions, 
admiſſions, and the like, may be given: And this is 
that eccleſiaſtical. officer, whether he be the archbiſhop, 
or his vicar general, or deans and chapters in whom- 
ſoever the office reſides, whom we commonly call the 
guardian of the ſpiritualties, . God. Introd. 9g. God. 39. 
a. By the canon law, the dean and chapter are guar- 


artian of the dians of the ſpiritualties during the vacancy, And it hath 


hiyaltien 


been allowed, that of common right =y are ſo at this 

day in England, and that the archbiſhop hath this privi- 

* only * as 11 or compoſitlon. 2 Inft. 15. 
ood, b, I, C4 * 7 de 

And divers deans and chapters do challenge this by an- 

cient charters ſrom the kings of this realm. Ged. 39. 

But now generally here in England, during the vacancy 
of any ſee within his province, the archbiſhop is guardian 
of the ſpiritualties (as hath been ſaid) by preſcription or 
compolition z whereby all epiſcopal rights of the _— 

elong 


1Biſhops, 205 
belong unto him, and all eccleſiaſtical juriſdiction is ex- 
— by him or his commiſſioners, for that time, God, 
39» 42. Al. Parerg. 125, 
But when an archiepiſcopal ſee is vacant, the dean and 
chapter of his dioceſe are guardians of the ſpiritualties; 
that is, the ſpiritual juriſdiction of his province and dio- 
ceſe is committed to them. God. 41. 
And by the 25 H. 8. c. 21. when the ſee of the arch. .. 
biſhoprick of Canterbury is void, the guardian of the ſpi- 
ritualties ſhall grant faculties licences and diſpenſations 
r- boch provinces) as the archbiſhop might have 
one, /. 16. 
the guardian of the ſpiritualties hath all manner Mis power. 
of juriſdiction of the courts, as the power of granting 
licences to marry, probate of wills, and adminiſtration 
of inteſtates eſtates, during ſuch vacancy; and alſo of 
granting admiflions and inſtitutions: but he cannot 
as ſuch, conſecrate or ordain, or preſent to vacant 
benefices, or confirm a leaſe, God. 21, 39. Med, b. 1. 
c. 3. 
£ And he ſhall have the perquiſites that happen by the And perquiſites. 
execution of ſuch power, until the new elected biſhop 
may by law execute the ſame. Watſ. c. 40. 
5. After election and confirmation (and not before), hen his power 
the biſhop is fully inveſted with a right to exerciſe ceaſeth. 
all ſpiritual juriſdiction; and conſequently, then the 
power of the guardian of the ſpiritualties ceaſeth, 


Gi 114. 
VI. Temporalties of biſhopricks in the time of 


vacation. 


1. A biſhop's temporalties are all ſuch things as the what ts menac 
biſhops have by livery from the king, as caſtles manors by temporalties, 
lands tenements tithes and ſuch other certainties, of 
which the king is anſwered during the vacation, ut 
c. 40. 

k The cuſtody of the temporalties of every arch- who hath the 
biſhoprick and bithoprick within the realm, and of ſuch «v/vdy of the 
abbies und priorles, as were of the king's foundation, Petar 
after the ſame became void, belonged to the king during 

the vacation thereof, by his prerogative : for as the ſpi- 

ritualties belonged during that time to the dean and chap- 

ter of common right, or to ſome other eccleſiaſtical per- 

fon by preſeription or compolitionz fo the temporalties 


came to the king, being patron and protector of the 
church, 


| 
| 
| 
| 
| 
| 
| 
| 
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church, in ſo high a prerogative incident to his crown, 


as no ſubject can claim the temporalties of an archbiſhop te 
rick or biſhoprick when they fall, by grant or preſcripa fo 
tion, 2 fl. 15, | | | in 
Who hath the 3. And upon the filling of à void biſhoprick, not the ni 
profit thereof, new biſhop, but the king by his prerogative, hath the th 
during the vaca- 8 : 8 | 
— temporalties thereof, from the time that the ſame became if 
void, to the time that the new biſhop ſhall receive them v 
from the king. Wat. c. 40. d 
And 14 e ſtatute of the 17 Ed. 2. fl. 1. c. 14: The f 
ting Hall have 82 lands f the freeholders of arcbiſheps 0 
and biſhops, when ſuch tenants be attainted for felony in time 


F vacation, whil/t their temporalties were in the king's hands 
to give at his pleaſure, ſaving to ſuch prelates the ſervice that 
thereto it due and accuſtomed. 
Accordingly, the temporalties being in queen Eliza- 
beth's hands, a copyhold eſcheated ; which was granted 
by the queen, and it was held to be good, E. 42 El. 
s caſe. Gro, El. 754. | 
Undue ſeizing of 4. By the 1 Ed. 3. it. 2. c. 2. Becauſe before this 
28 diem time, in the time of king Edward father to the king that now 
living, 1 the king by evil counſellors cauſed to be 2 into his 
hands the temporalties of divers biſhops, with all their goods 
and chattels therein found, without any cauſe, and the ſame 
held in his hands by a long ſeaſon, and continually thereof took 
the profits, to the great damage of the ſame biſhops, waſtes 
und deſtruttions of all their chattels manors parks and woods ; 
the king will and granteth, that ſrom henceforth it ſhall not be 
done, 

By the 14 Ed. 3. ft. 4. c. 3. We will and grünt, that 
from henceforth we nor our heirs ſhall not take, nor cauſe to be 
taken into our hands, the temparalties of archbiſhops biſhops ab- 
2 or other peaple of haly church, of what oftate a 
condition they be, without a true and juſt cauſe, according ts 
the law of the land, and judgment thereupon given. | 

By the 25 Ed. 3. it. 3. C. 6. Becauſe the temporalties 0 
archbiſh s and biſhops have been oftentimes taken into the ling 
hands, for contempts done to him upon writs of quare non 
admiſit, and likewiſe for divers other cauſes, whereef the pri- 
lates have prayed the king that no ſuch taking ſhall from hence- 

forth be made z the king will and granteth, that the juſtices whd 


ll give iu t againſt any prelate in ſuch caſe or the likes 
201 —— the mp þ 2 a ae fine at the 


time of the judgement if the party offer the ſame, or otherw: 
proud, ly 4 wc * time t fy wn offer himſelf: 


3. Ranulph, 


L 
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+ 5, Ranulph, chaplain to king William Rufus, and af- Committing | 
terwards by him made biſhop of Durham, was a factor — —_+ 


for the king in making merchandize of church livings, 
inaſmuch as when any archbiſhoprick biſhoprick or mo- 
naſtery became void ; firſt, he perſuaded the king to keep 
them void a long time, and converted the profits thereof 
ſometime by letting, and ſometime by ſale of the ſame, 
whereby the temporalties were exceedingly waſted and 
deſtroyed : ſecondly, after a long time no man was pre- 
ferred to them by delivery of the ring and ſtaff, by livery 
of ſeiſin, freely, as the old fAſhion was, but by bargain 
and ſale from the king, to him that would give moſt z by 
means whereof, the church was ſtuffed with unworthy 
and inſufficient men. 2 ft. 15. | 
But by the great charter, g H. 3. it is enacted as fol- 
lows : The guardian, ſo long as he ſhall have the cuſtody of 
the land of an heir within age, ſhall keep up the houſes parks 
warrens ponds mills and other things pertaining to the ſame 
land, with the iſſues of the ſaid land; and he fhall deliver ta 
the heir when he cometh to his full age, all his land flored with 
ploughs and all other things, at the leaſt as he received it. All 
theſe things ſhall be obſerved in the cuſtodies of archbiſhopricks 
biſhopricks abbeys priories churches and dignities vacant which 
appertain unto us z except this, that ſuch cuſtody ſhall not be 
7 . C. LT 

Shall not be fold) Fleta faith, that the ſame ſhall not be 
fold nor let to farm; yet the king may commit the tem- 
poralties of them during the vacation, as by the ſtatute of 
the 14 Ed. 3. (hereafter following) doth appear. 2 /. 
I 


5. 
By the ſtatute of the 3 Ed. 1. c. 21. 1 right of lands 
of heirs being within age, which be in ward of their lords, it 
1s provided, that the guardians ſhall keep and ſuſtain the land, 
without making deſtruction of any thing 3 and that of ſuch 
manner of wards ſhall be done in all points as is contained in 
the great charter, and that it be 1 uſed from henceforth, And 
in the ſame manner ſhall archbiſhopricks biſhoapricks abbacies 
ehurches and all ſpiritual dignities be kept in time of vacation. 
By the 14 Ed. 3. ſt. 4. _ that in the petition of the 
Prelates and clergy it is contained, that eſcheators and ether 
keeperr, in the time of vacation of archbiſhopricks biſhopricks 
and other prelaciet, have done great waſte and deflruttion ; we 
will and grant, that at all times frem henceforth, when ſuch 
voidances ſhall happen, that our eſcheators and the eſcheators 7 
eur heirs which for the time ſhall be, ſhall enter and cauſe to : 
we 
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, well kept the ſaid voidances, without doing 


Remedy for the 
ſuctellur, fur 


Bishops. 


adgſtructh 
in the manors warrens parts: ponds bing we or duct 


fell no underwoed, mr hunt in the parks or warrens, nor fiſh 
C_——— nor ſhall rack nor take fines of the 
tenants, bond; but ſhall deep and ſave as much as 
pertainet pe the 1 vordantes, without doing harm or any 

2 — 2 the dean and chapter of churches- 
cat priors , ** ſubprivraſſes and covents 
of prelacies abbies or — whoſe voidance pertaineth to us 
and our heirs, will render to us — heirs the value of the 


ſaid voidante, as other will reaſonably yield, then the chancellor 


and treaferer ſhall have power ts let to them the ſaid voidances 


good and ſufficient ſurety, ſo that they — have the ſame 
before all ather, yielding to us the value of them, according as 


ſhall be found by remembrances of the exchequer, or by inque 
bs be tilew” upon the fame if cond Oe, bee making fo. 
— 4.4 they will not accord 10 yield to the value, — 


ſuch ſurety ; then the chemcellor and treaſurer ſhall cauſe to be 


ordained the god preſervation of ſuch votdances by eſcheators or 
other ſufficient keepers to anſtorr the king of that to him per- 
tatneth reaſonably, without doing waſte or ion, or other 
thing which may turn in 9 of the churches whereof ſuch 
vordances ſhall — * pou 


And we do 1 fa ſaid chancelloy and trea- 
s which taking lm the our — ſuch as to them 
tion of remembrances 


17 * bet to be — 

wer and . in — ar to 12 ſhall feem 

ſhall let the vacations of y- prick: biſhopricks ab- 

hacier prioriet and other houſet whoſe vetdancet pertain unto ut, 

to the dean and chapter prior or ſubp he 75 % o ſub ＋ 
and cyvent, wl.r wt 0 certain 7 verdance 


Mer or month during the vacations, — a+ ſ0 — 
A from de, without making any fine 3 fo that no eſcheator 
von other 20 in the time of varation, ball have canſe te 


enter of meddle to ds any thing, which hall be in prejudice 
of' the ehwreher, w bn % verdances ſhall happen : ſaving te 
Wand te ons heir, tnights foes, advoryons of ebureber, 

_— wy marriages, reli, and ſervices of' the faid 


ry By Aha 52 H. 3. c. 28; it is provided, that A 


wy We ese in e wo: s of treſpaſſes be done to ab bots pricys or ether prelates of 


time of his pre- 


drreflvr; 


rb, and they have "gr wed their right for ſueh wrongs, 
and be prevented with death before judgment given therein 7 


their fu ereffſors ſhall have their 715 th demand the 158 9 

their 19505 Alt # — Hume 6 of # treſpaſſe Ws, Adore 

* ſhceeſſors fail have like 48075 or Jie) things as wee © 
wit 


| withdrawn by ſuch violence 


* ſue for his temporaltles St of the king's hands 
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their hauſe and church, before 
the death of their predeceſſors, tho their ſaid predecefſirs did 
mot purſue their right during their lives. And if any intrude 
into the lands or tenements of ſuch religious perſons in the time 
of vacation, of which their predeceſſors died ſeiſed as in 
the right of their church, the ſucceſſors ſpall have a writ to re- 
rover their ſeiſin. And damages ſhall be awarded them, as in 
aſſiſe of novel diſſeiſin is wont to be. 


It is provided] There were two miſchiefs at the com- 
mon law (as many did hold) ; the firſt, that if goods were 
taken away in the life of the predeceſſor, after his death 
the ſucceſſor had no remedy for ſuch treſpaſſes; and the 
other miſchief was, that if in time of vacation any intru- 
ſion were made, the ſucceſſor had no remedy to recover 
the land with damages, tho' thereof his predeceſſor died 
ſeiſed: and both theſe are remedied by this act. 2 {nf 
151. 


Abbots priors or other prelates)] The word prelates being 
2 after abbots and priors, who are inferior to arch- 
iſhops and biſhops, lord Cote ſuppoleth, that theſe laſt 
are not comprehended in this act, and labours to prove 
that they are not. But #itzherbert is of a contrary opi« 
nion, and includes archbiſhops and biſhops in the word 
prelatet, and alſo in the words (e x" religious perſons] in 
the latter clauſe ; and ſays, that che biſhop ſhall punith a 
treſpaſs done in time of vacation of the biſhoprick, in 
cutting down of trees and the like, for of right the king 
rannot cut ſuch trees; but for hunting in the parks, 
or fiſhing in the piſcaries, it ſeermoth the ting ought to 
have the action for the treſpaſs done in the time of the 
yacaney t But if they do deſtroy all the fiſh within the 
fiſh-pools, of kill all the deer in the parks, in the time 
of the vacancy 1 it ſeemeth reaſonable, that by this a- 
8 the ſuccelior have an action for ſuch treſpaſs, 6% 
35 

Lately withdrawn) Yet if the taking of the prods were 
long before ſuch death, the ſicceffor hall have an adtion 

of treſpaſs by this ſtatute, 2 inf, 1594 
55 hen a new bithop is made, he may not de jure 
efore his conſecration claim the temporalties of his bi- 
ſhoprick, altho' that ex gratla the king by His letters pu- 
tents may grant them unto him after his confirmation, and 
before his Lonſeetution, and the grant then hade is good 1 
But after that he is conſecrated inveſted and I lis 
y ® 
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writ directed to the eſcheator. Yet upon ſuch writ, the 
temporalties are not de jure to be delivered, until the 
metropolitan hath certified the time of his conſecration, 
altho* that the freehold of the temporalties be in him by 
the conſecration, Watſ. c. 40. 


VII. Arcbbiſbops juriſdiction over their provincial 
| biſhops. 


Generel power x, The archbiſhop hath two concurrent furifditions, 
arms. >” ordinary or biſhop within his own dioceſe, the 
other as ſuperintendant throughout his whole province of 
all eccleſiaſtical matters, to correct and ſupply the defects 
of other biſhops. 
Preſ-ntwent of 2. By a canon of Edmund archbiſhop of Canterbury, 
the exceſſes of There ſhall be in every deanry, two of three men, having god 
th before their eyes, who at the command of the archbiſhop of his 
Official Ball profont unte them the publick exceſſes of prelates. 
and other the clergy. Lind, 277. 
Ties # tree men] Which office devolved afterwards 
upon the ehurchwarcſens. Lind. 277 


Is every dranry] That ir, rural deanry. 1d. 


His efciat) Who hath the fame econfiſtery with the 
archbiſhop himſelf, at leaſt in thoſe things which concerts 
his metropelitical |urifdiction, Ling. 27 7, 


Publick exceſs] That is, notorious z whereof great and 
publick infamy doth ariſe, . 


Of the prelates) To wit, biſhops z whe inaſmuch as 
my are his ſuffragans, are ſubje&t hnmediately to the 
archbiſhop and his official z and alſo the officials of the 
fame biſhops. 14. 


* the clergy] vie, ſubject to the ſald ſuffragans. 


Archbifkap's viz 4+ Tf the archbiſhop viſit his inferior biſhop, and inhk- 
Fation of bi: bit him during the viſitation ; if the bifhep hath a title ts 
collate te a benefice within his digeefſe by reaſon of _ 
yet the biſhop eannet inſtitute his elerk z but the elerk 


ovght to be preſented te the archbiſhop, and the arch- 
biſhop is te inſtitute him, by reafen that during the in- 
— the biſhop's power of Juriſdiction is ſuſpended, 

a, 19, 
Whether he ces 4: There ſeemeth to be ſome confuſion- in the books, 
pr ceed to depri® concerning the depoſing or depriving of a biſhop, Te 
truth 
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truth is, depoſomg is one thing, and depriving is another 
thing very different. Depoſition implies the taking away, 
or putting him from the office itſelf, or degrading him 
from the order of biſhop ; deprivation only takes from him 
the exerciſe thereof in ſuch a particular dioceſe, leaving 
him ſtill biſhop as much as he was before, and only va- 
cates his promotion. 

As to the former of theſe, the power of depofing, Dr 
Ayliffeſays, that by a canon of the council of Lateran, 
biſhops cannot be depoſed by their metropolitans, with- 
out the pope's leave or licence ſo to do; even as a biſhop 
cannot by his power alone depoſe any clerk from his or- 
ders, tho he may by himſelf give a perſon orders. Ay. 


arerg. 124 

And Dr Godolphin ſays, that the conſecration of a 
biſhop is character indelebilis : infomuch that altho' it ſhould 
ſo happen, that for ſome juſt cauſe he ſhould be deprived 
of removed from the ſee, or ſuſpended 45 We et hene eie 
both from his ſpiritual juriſdiction as to the exerciſe an 
execution thereof, and alſo from the temporalties and 
profits of the biſhoprick z yet he Mill retains the title of 
a biſhop, for that it is ſuppoſed the order it ſelf cannot 
abſolutely be taken from him. God, Rep, Can, 49, 

But as to deprivation, Dr Aylitte w that in England; 
an archbiſhop may deprive a biſhop, if his erime deſerves 
fo ſevere a puniſhment i and that it is fald in the eanen 
law, that a biſhop who is unprofitable to his diveeſe ought 
to be deprived, and no coadjuter affigned him, nor ſhall 
he be reſtored again thereunto, . Per, 124 

And Dr Gibſon delivers it abſolutely, that the arch- 
biſhop has a right to deprive a ſuffragan biſhop z and for 
the ſame refers to the caſe of Lucy and Dr Watſon biſhop 
of St David's, H. 11 which was thus: Liuey promo- 
ted a (uit ex officib before archbiſhop Tenſion, in a 
court held at Lambeth betore the archbiſhop himſelf in 
* (who called to his aſſiſtance fix 6ther biſhops), 

f Hmony and other offences, And the biſhop of St 
David's moved the court of king's beneh for a prohibition 
and the Wee Was; : 

Firlt, That it doth not appear, that the biſhop of 8. 
David's was elted te appear in any court whereof the law 
akes notice; for the citation is, that he fhauld appear 

efare the nes of Canterbury or his vicar general, 

in the hall of Lambeth houſe; which is not any egurt 
whereof the law takes notice; for the archbilhap hath 

the ſame power over his een biſhops, as every 1 
4 ath 
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hath over the clergy of his dioceſe ; but no biſhop can 
cite the clergy before himſelf, but in his court; and 
therefore the citation ought to have been here, to uppen 
in the arches, or ſome other court of the archbiſhop, 
But it was anſwered, that without doubt the archbiſhop 
hath juriſdiRion over all the clergy, as well biſhops as 
others, within his province; And tor that was cited the 
caſe of Dr Wood —y Litchfield and Coventry, who 
In the year 1689 was ſuſpended by archbiſhop Saneroft 
for dilapidations, and the profits of the biſhoprick were 
ſequeſtred, and the epiſcopal — was rebuilt out of 
them; and he died under that ns | And there 
Was che alſo the eaſe of Marmaduke Middleton biſhop 
of 8t David's, who in the year gha was fiiſpended by 
the high commiſſioners (who had not any new, or greater 
Jurifdietion than the archbiſhop) for miſapplieation and 
abuſe of the N of Breeknoek (which. was one of the 
erlmes of which this prefent _ is alſo accuſed.) And 
Melt Mee fald 3 The admitting of that polnt of 
the Jurifdietion to be diſputed, would he te admit the 
diſputing of fundamentals, Which the eavnſel of the other 
fide attempt to ſubvert, not duly conſidering the reſpect 
due to the primate and metropolitan of England bor the 
archbiſhop of Canterbury has Without doubt provincial 
Jurifdition over all his ſuffragan biſhops, which he may 


kxexelſe in What place of the province it ſhall pleaſe him 3 


and it is not material to be in the arches, no more than in 
any other place z for the arches is only a pecullar, con- 
liſting of divers pariſhes in London, exempt from the 
_ of London, where the archbiſhop of Canterbury 
exereifeth his metropelitical jurifaictien, but he is not 
eonfined to exereile it there! And the eltatlen Is here to 
appear before the archbiſhop himſelf, er his viear general, 
who is an officer of whom the. law takes notice; for the 
vicar general in the province is of the ſame nature as the 
chancellor in every particular dlaceſe and the dean of 
the arches is the vicar geucral of the archbiſhop in all the 
province, 

Secondly, It was urged by the counſel of the biſhop 
for the prohibition, that the matters contained in the ar- 
ticles exhibited againſt the biſhop before the archbiſhop- 
were of temporal cognizance, and not cognizable before 
the archbiſhop : The firſt of which articles was, that the 
biſhop of St David's, being incumbent of the church of. 
Boroughgreen in the county of Cambridge, covenanted: 
with William Brookes for two hundred guineas, to 1 

im 
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him his curate, and to reſign to him his . when he 
would be requeſted to do it, But by t chief Juſtice, 

ſimony is an offence by the canon law, of which the 

common law doth not take notice to puniſh it z for there 

is not u wort of eu in the Ratute of Elizabeth, but of 

buying and felling ; Then it would be very ven, if 

eccleſinſtical perſons might offend againſt their eccleſiaſtical 

duty in ſuch inſtances, of which the common law ennnot 

take notice to puniſh them, and the king's bench 

Mould prohibit the (piritual court from 7 puniſh- 

ment according to thelr law | The clergy are fubjeRt to 4 

law different rom that to which laymen are (ulject ; for 

they are fuhſeet ts obey the canons 3 for the eonvoration 

of the clergy may make laws t6 bind all the clerks, but 

not the lay pgs and If the elergy do not conform 
theinſelves, it will be eauſe of deprivation, 

Then the eounſel for the biſhop fald, that anether ar- 
tiele agaluſt the biſhop was, that he took exceſfiye foes, 
for conferring orders, Inft{eutlons, viſitations, and the 
like z which amounts to exterfian :; and therefore de pu- 
nithable by lndletment at the commen law; and the ra» 
ther, becauſe they ſhew cuſtom for the ſald fees, and the 
ſpiritual court cannot try cuſtom or not. But it was 
anſwered, and aprecd to by the court; that theſe offences 
in the (piritual court, and by the canon law, are Amory, 
And by Holt chief juſtice 3 by the canon law, and of com- 
mon right, no parſon ought to take any thing for chriſtens 
ing of children, burials, of the like, but by euſtom they 
ares allywed to take ſomething and procurations are 
uable only in the ſpiritual court, and are merely an ee⸗ 
elefiaſtical duty; and it is a queſtion, whether the taking 
more for them than ought to be taken, can be extorſlon 
at common law z and in the prefent caſe, the matter of 
evſtom is not in queſtion, far then they ought to have laid 
4 poſitive euſtom to take ſuch a ſum, which ie not here, 
but only that he took more than the uſyal fees : but if the 
cuſtom had been laid, it ſeemed to him, that a prohibition 
would not have lain; becauſe it concerns mere eccleſiaſti- 
cal perſons and rights, and therefore may be founded up 
on their eccleſiaſtical conſtitutions, 

Then the counſel for the biſhop ſaid, that another ar- 
ticle agalnſt him was, that he ordained a man, and did 
not adminiſter to him the oaths according to the 1 /. 
and yet certified under his epiſcopal ſeal that he had taken 
the oaths, whereas he had not taken them z which is 


puniſhable by the ſtatute of the x . at common law, 
| P 3 being 
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being « breach of the ſtatute, But to this 0 was Ally 
{wered by the court, that the ſtatute hath made It now 
part of the vffice of a biſhop, to tender the oaths upon or- 
dination z and then the metropolitan may proceed againſt 
A biſhop, if he doth not obey the ſtatute in this point, for 
er 1] contrary to his office of biſhop, 

Then the countel for the biſhop argued, that another 
article againſt him was, that he had ordained a man un- 
der age; that the biſhop made his defence and ſaid, y 
the churchwardens had certified to him that he was © 

Hage; to which the promoter anſwered, that the certi- 

cate was forged, for the ſaid churchwardens did not 
certify, and one of them could not write; ſo that this 
article imports forgery, and therefore examinable and pu- 
niſhable at the common law z and ſince the act of unifdr- 
qaity N the law, they ought to proceed on t 
aid act, for ordaining under age. But the court (aid, 
that the diſtinction which would anſwer almoſt all theſe 
oblettlons, was this; that as to what relates to the vic 
of biſhop, and is againſt his duty as a biſhop, the (pitis 
tia] eviirt may provecd * Him, to deprive Him, but 
not puniſh im as For & tempore! ehenee In Caudrey's 
eaſt $ Co upon & (pecial verdict found it 7 that 
Cavdrey was deprived for preaching againſt the eommon 
1 * and the“ there wis other puniſhment appointed 
y the atute, ang not Yeprivation waril the feeund of= 
fence, yet it was held, that the (pirityal court might pro- 
IN by their own law, and deprive him for the firſt ; it 
peing againſt the duty of his office as @ miniſter, and 
they having power ta purge their body of all (eandalous 
members, 

Another article was, for the abuſe of the charity at 
Breeknock, and for putting out the ſchoolmaſter there, 
and for detaining a deed of exemplification, And a prohi- 
bition was granted as to this article, but denied as to the 
reſt, L. Raym. 447. 

A prohibition being denied, the archbiſhop went on, 
and many ſcandalous things were proved againſt the bi- 
ſhop of St David's, to the Tatiafadtion of the court, But 
when they were going to give judgment, the biſhop, tho? 
he had waved the privilege of his peerage, and had gone 
on ſubmitting to the authority of his 4 1 yet then re- 


ſumed his privilege, No regard however was had to this 
plea, ſince it was not offered in the firſt inſtance : and 
the archbiſhop pronounced a ſentence of deprivation. 2 


Warn, 656, 
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Upon this, the biſhop of 8t David's appealed to the de- 
legates ! and perceiving that they were of opinion to 
affirm the ſentence, he moved again for another prohibl- 
tion to be granted to the commiſſioners delegate, to ſtay 
their proceedings In the appeal from the ſentence of the 
archbiſhop upon a ſuggeſtion, 1, That by the canon 
Jaw, the archbiſhop alone cauld not deprive a biſhop. 2, 
That the delegates refuſed to admit his allegations, 

As to the firſt ; Holt chief juſtice and the reſt held, that 
an archbiſhop hath power over his ſuffragan biſhops, and 
may on" them z that tho' there may be a co-ordination 
amongſt the biſhops jure divine, yet there is a ſubordina- 
tion ture ccelefiaſiice qua humans 3; not of neceſſity from 
the natyre of their offices, but for convenience : and for 
what other purpoſe have archbiſhops been inſtituted by 
eccleſiaſtical conſtitutions ? The power of an archbiſhop 
wus very great here in England anciently z and he had 
the ſame mage x of ſupremacy; as the patriarchs of 
Conſtantinople and other places, The pope uſed to call 
im altertht erb pupam, aid he exerciſed the fame juril- 
dition With kim. Theodore, Who was archbiſhop not 
long after Aultin, deprived Winifred biſhop of York, for 
the luck foes Wis not then nictropolitical, but fubſest ts 
the archbifhop of Canterbury | ane vet at the Filme thine 
theirs Wis 4 council held, and Reds comments Theodore 
for if, Mur afterwards, inn the time of Henry the firſt and 
* Meppen the pope wiyeped the authority of the 
archbifhaps z In exchange for which, they heeame J 
watt of the pope, And that is the reaſon why this prag» 
ties cannot be found ta have been 1 wie for fo long a 
time, Nut at this day, by the at&t of Fen, H, this jurit- 
dition is geltared, It was always adinitted that the arch- 
biſhop had wetropolitical juriſdiction, and the biſhops 
ſwear canonical obedience to him; and where there is a 
viſitatorial power, there is no reaſon to queſtion the power 
of deprivation ; for the ſame ſuperiority, which gives him 
power to paſs eccleſiaſtical cenſures upon the biſhops, will 
give him power to deprive, it being only a different de- 
gree of puniſhment for a different degree of offence, 
And to queſtion the authority of the archbiſhop, is to 

ueſtion the very foundations of the (government, But 
IT chief juſtice ſaid, that tho' he was _ ſatished that 
the archbiſhop hath ſuch juriſdiction; yet he would not 
make that the ground of denying a prohibition in this 
caſe ; The matter of the ſuggeſtion is, that the archbiſhop 
1s reſtrained by the canon law, from procceding witho... 
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the aſſiſtance of others: whether he by ſo or not, le mat. 

ter proper for the conuſance of the delegates upon the 

appeal, but is no ground to prohibit them from proceeds 

ing ; and it is without n to grant « prohibitian 
\ 


to the eccleſiaſtical cour 
trary to the canons; 
nen it was moved, that the egurt would wept & man- 
dataus to the delegates, to adivit the bilkop's allegations ; 
and it Was ——_ to the eaſes where nay rant manda⸗ 
muss tu compef the granting of probates 6f Wills, or ſet⸗ 
ters of adminiſtration. Hut by 7½% chief x The 
king's bench cannot grant a fandamus tc them ts eom⸗ 
el them is proceed avecording to their law! Tnderd man⸗ 
amus's are grantable ts compel probate of Wills, beeauſk 
It eanverns Fermperal Fights and io compel the granting 
ef levers of adminitiietien, becauſe the Natute diretts tg 
whom they ſhall be granted, But in the prefent eaſe a 
mandamus was not granied, 
Upan the whole, a prohibition was denied by the court 
and they ordeied that the ſuggeſtion be entred on record, 
* the court might enter their reaſons of denial, L. 


m, 539, 
After which denial of the prohibition, the biſhop of 
dt David's petitioned the lord far Somers, to have 
a writ of error upon this denial of the prohibition, Wha 
having ſome doubt, whether it would lie or not, referred 
it to the then attorney general; who certified his opinion 
to be, that a writ of error would lie in this caſe. Upon 
which, the ſuggeſtion was entred upon record, and the 
denial of the prohibition ; and the writ of error was grant- 


becauſe they proceed there con- 


ed, and the whole record brought by the chief juſtice 


into. parliament. And afterwards, upon hearing of his 
opinion, the lords of parliament were of opinion, that a 
writ of error would not lie in this caſe. 

And lord Raymond ſays, that lord chief juſtice Holt 
told him, if the lords had been of opinion, that the pro- 
hibition ought to have been granted, yet he never would 
have granted it. L. Raym. 545. | 

And Dr Fatſon was afterwards excommunicated for 
non-payment of coſts; and in Michaelmas term in the 
1 An. was brought into the court of king's bench upon an 
Eabeas corpus directed to the ſheriff of Middleſex, in order 
to be diſcharged, To which writ the ſheriff made a lon 
return, in which the fignificavit and excommunicato epics 
were ſhewn at large; by which it appeared, that the de- 
fendant was in cuſtody of the ſheriff, being atreſted upon 

an 
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an evcommuniedte caprende; being excommunleate for non- 
payment of coſts, in which he was condemned by the com- 

{{Moners delegnte; And the return of the habens corpus 
belng led (tho' the defendant was informed that the r- 
Hiſieavit was bud; and that by exception tuken to it he 
might be diſtharged) his counſel offered a plea ingrofled, 
and fig ned by evunſel, that he long before, and at the 
time of the proſecution was, and now is billiop of Bt 
David's j that he was ſummoned to parliament inn the (e- 
yenth year of king William an fit thete as biſhop, 4 
appeareth by the treord j and d concluded in abatement, 
hevaule a pier doth not Ns against a pref; And the in 
tent of this ples Was, is Have the Judgment of the king's 
beneh upen If and upon the (wine judginent £9 wag 4 
Weit of error in parliament, Where he haped te have ju 8. 
ment in his fayeuf as so the Fight of the bilheprick, of 
which he was deprived by the archbiſhap, And there= 
fore his eaunfel inſiſted, that their plea ſhould he received, 
and that they were ready ta try it with the attorney gene- 
ral, whether the defendant was biſhop or not; and that 
if he is biſhop, as they ſay he is, then a ghia will not 
lie againſt him, becauſe he is a peer of parliament, But 
the court refuſed at firſt to receiye the plea, 1, Becauſe 
the defendant is not in cuſtody of the marſhal ; and 
therefore he cannot plead fo as he has here, 2. He hath 
not made any concluſion to his plea, and therefore the 
court doth not know what judgment he deſires. 3. All 
the court held, that biſhops are ſubject to be excommuni- 
cated, and if an excommunicato capiendo ſhould not lie 
againſt them, there would be a judgment without a power 
of executing it, which is abſurd. 

But afterwards the defendant amended his plea, and 
pleaded as in cuſtody of the ſheriff of Middleſex, And 
upon the importunity of the defendant's counſel, the plea 
was received, and a day given to the queen's attorney 
general to reply to it, or demur, as he ſhould judge pro- 
per, But the attorney general, not being ready for the 
queen, prayed another day. And afterwards he came 
and declared to the court, that he would not intermeddle 
in the matter. Upon which the court ſaid, that ſince it 
appeared to them, that the —— was ill, becauſe it 
did not appear that theſe coſts were adjudged in a cauſe of 
eccleſiaſtical cognizance, they quaſhed the writ of excom- 
municato 32 and diſcharged the defendant, and re- 


fuſed to take any notice of the plea, L. Raym. 817. 
| But 
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Hut Br Watſon aten promoted by king fames 
the ſeeond; that party, theigh ahamed of Watfen 68 0 
corrupt and vieigus pfelste yet continued tc fuppoft him: 
'The arehbifhop's jurifdiction Was therefore excepted 
againſt in the houſe of lords 3 under & pretence that he 
eould nat judge a bifhep, but in a fyned of the biſhaps of 
the province, aceerding te the rules of the primitive times, 
In anſwer te which, it was ſhewn, that from the ninth 
century dawnward, beth papes and kings had concurred 
to bring this power ſingly into the hands of the metrapa- 
litans ; that it was the conſtant practice in England - 
fore the reformation ; and by the proviſional clauſe in the 
act of the 25 H. g. impowering a new body of eccle- 
ſiaſtical laws to be drawn, all former laws and cuſtoms 
were to continue in force till that new code was framed ; 
which confirmed the power the metropolitan was then 
poſſeſſed of. Nor could the archbiſhop ere a new court, 
or proceed in the trial of a biſhop in any other way than 
in that which was warranted by law or precedent. To 
this no anſwer was made (nor could be made;) but yet 
the buſineſs was kept up by the biſhop's friends, and at 
laſt dropped, with an intimation that it was hoped the 
ſee would not be filled, till the houſe was better ſatisfied 
of the archbiſhop's authority. 2 Warn. 656. 2 

But it may not be improper to take notice here, that 
according to the ſenſe of the canon law, it is not regular 


to ſubject ſuffragans to the cenſure of the officers of an 


archbiſhop (from that reverence which is due to the epiſ- 


 copal office:) And accordingly in the time of archbiſhop 


Cranmer, Nix biſhop of Norwich proteſted againſt the 
proceedings of the archbiſhop's commiſſary in his metro- 


political viſitation ; becauſe it was againſt the dignity of 


a biſhop to be judged or proceeded againſt by a commiliary, 
Gib/. 1006. | 

5. Every biſhop (Dr Gibſon ſays) whether created or 
tranſlated, is bound, immediately after confirmation, to 


make a legal conveyance to the archbiſhop, of the next 


avoidance of one ſuch dignity or benefice, belonging to 
his ſee, as the ſaid archbiſhop ſhall chuſe and name; 
which is therefore commonly called an option, Of this 
we find early mention in the records of the ſee of Canter- 
bury, among the preſentations, inſtitutions, and colla- 


tions of the archbiſhops ; but with theſe two variations, 


that in ſome places it is ſaid to be due ratione conſecratj- 
onis ; and that anciently the perſon to be promoted was 


was 
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was ke be promoted to. But ever ines archbilhep Cran= 
mers kime at leaſt; the Way hath been; te eonvey the ad= 
vowſbn, either of the firſt dignity of beneſſee that (heuld 
fall, of of forme one certain, is the archbilhep, his exe= 
eutors and affigns, at firſt for twenty one years, and affcr- 
wards for the next avoidance: Hut in ease the biſhop 
dies, er is tranflated, before the preſent incumbent of the 

romotjon choſen by the archbifkap ſhall die or be re- 

oved, it is generally ſuppoſed that the option is void 
inaſmuch as the grantor, ſingly and by himſelf, coul 
not convey any right or title beyond the term of his con- 
tinuance in that ſee, //. 115, 

And if the archbiſhop dies before the avoidance ſhall 
happen, the right of filling up the vacancy ſhall go to his 
executors cr adminiſtrators, As in the caſe of Richardſon 
againſ Chapman and others, Nov. 21. 1759, which was 
thus: Dr John Potter, late archbiſhop of Canterbury, 
being poſſeſſed of or intitled to the next preſentation to 
or diſpoſition of, ſeveral benefices or dignities in the 
church, called by the name of options, under grants from 
the biſhops of the province, by virtue of the prerogative 
of the ſee of Canterbury, did by his will dated Aug. 12. 
1745, bequeath the fame in the words following, I 
pie and bequeath to my executors, all my options, in 

uſt nevertheleſs, that in diſpoſing of the faid options, 
regard be had, according to their diſeretion, to my eldeſt 
ſon Mr Potter archdeacon of Oxford, to my ſons in law 
the huſbands of my daughters, to my preſent and former 
chaplains and other domeſticks, particularly to Dr Fun- 
ſtall my chaplain, and to Mr Hall my librarian; alſo to 
my worth fiends and acquaintance, particularly to the 
reverend Dr Richardſon of Cambridge, who will, I hope, 
in due time, find ſome opportunity to rectify thoſe miſ- 
takes in his printed accounts of my dear and moſt honour- 
ed patron archbiſhop Teniſon, of which he has been b 


me advertiſed,” And the archbiſhop appointed Dr Paul, 


Dr Andrew, and Dr Chapman his executors, 

Dr Andrew died in the life time of the teſtator. The 
teſtator died in October 1747. And Dr Paul and Dr 
Chapman, the ſurviving executors, proved the will. 

The benefices and eſtabliſhments in the church, which 
are called options, are of ſuch nature, that if an option, 
happening to be vacant, be not filled up during the eon- 
tinuance of the biſhop in the ſame ſee, upon whoſe pro- 
motion ſuch option aroſe to the archbiſhop, ſuch option 
is gone or loſt ; as it would be alſo, if fuch option ſhould 

; not 


Bishops. 
not become yacant before the ſaid biſhop ſhould die or be 
tranſlated ; and in thoſe inſtances, the archbiſhop who 
made the option, if he be living or his executors, will 
not be intitled to preſent to ſuch options, 

The faid archbiſhop, before or after making his will, 
had amply provided for his ſaid ſon Dr John Potter, and 
his ſons in law, and Dr Tunſtal ; and had alſo promo- 
ted Dr Chapman to the yalue of about 609 1, a year. 

The firſt option that fell, was the treaſurerſhip of the 
cathedral church of Chicheſter. And thereunto Dr Paul 
preſented his co-truſtee Dr Chapman. Whereupon the 
ſaid Dr Potter, and the ſons in law of the ſaid archbiſhop, 
+ filed their bill in chancery ; inſiſting, that Dr Potter as 
being firſt named in the will, and after him the ſons in 
law, were intitled before any others, to be preſented to 
the options as they became vacant, Dr Paul by his 
anſwer ſaid, that Dr Chapman having been one of the 
archbiſhop's chaplains, he the ſaid Dr Paul taking into 
conſideration, that in caſe of his death, the ſole right of 

reſenting to the options on a vacancy would veſt ſolely 
in Dr Chapman, and that Dr Chapman might by means 
thereof be hindered from having any of the options for his 
own benefit, but that the complaints in the ſaid ſuit or 
any of the other objects named in the teſtator's will might 
at any time afterwards be preſented to all the other op- 
tions on a vacancy, —did therefore preſent Dr Chap- 
man to the dignity of the treaſurerſhip of Chicheſter ; and 
further ſaid, that he was willing to join ip preſenting the 
ſeveral other perſons named or pointed out by the arch- 
biſhop in his will to the options, as the ſame ſhould be. 
come vacant z and did not intend, in caſe Dr Chapman 
ſhould be eſtabliſhed in the treaſurerſhip, to preſent him 
to any other of the options, Dr Chapman likewiſe by 
his anſwer ſaid, that he was willing and deſirous, and 
believed Dr Paul was willing and deſirous, from time to 
time, as the other remaining options ſhould become vas» 
cant, to preſent thereto the ſeyeral perſons named or 

inted out by the archbiſhop in his will, according to 
He beſt of their diſcretion, and according to the truſts 
repoſed in them.—And Dr Chapman was eſtabliſhed in 
the ſaid treaſurerſhip. 

The ſecond option that fell, was a rectory with cure 
of ſouls ; of which no further notice is taken in the re- 

rt, 
oA er this, Dr Paul died. 
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The third option (which is the option in queſtion) 
that became vacant, was the precentorſhip of Lincoln, 
Immediately upon the vacancy, Dr Chapman, who was 
now the only ſurviving executor, waited on the biſhop 
of Lincoln, deſiring to be admitted into the office or dig- 
nity of precentor, as patron of that turn, upon his own 
prayer. The biſhop took time to conſider of it; and 
afterwards wrote to Dr Chapman, and informed him, 
that if he the ſaid Dr Chapman had been abſolute patron 
of that turn, he would have admitted him to the precen- 
torſhip upon his prayer; but that as it appeared he was 
not ſuch patron, but only in truſt, he deſired to fee an 
extract of the archbiſhop's will, and a copy of the order 
of the court of chancery relating to the treaſurerſhip of 
Chicheſter, whereupon he might determine whether he 
could properly admit Dr Chapman to the precentorſhip 
or not. 

Upon this, Dr Chapman applied to one Mr Venner, 
nephew to the wife of archbiſhop Potter, of whoſe edu- 
cation the archbiſhop had taken particular care, and for 
whom he had expreſſed a great regard, and had promoted 
him to a living of 1001 a year, and expreſſed his inten- 
tion to promote him further, Dr Chapman told Mr 
Venner, he had long intended to ſerve him; and that 
there was then an option vacant, by which he deſigned 
that he ſhould be benefited or ſerved; and then told him 
that the precentorſhip and canonry-reſidentiary of Lincoln 
was become vacant, and talked to him about the nature 
and buſineſs of the precentorſhip, and told him that per- 
haps the option it ſelf might not be ſuitable to him, and 
aſked him if he ſhould not like ſomething elſe inſtead of 
the option, ſuch as his (the ſaid Dr Chapman's) livin 
of Merſham. Mr Venner deſired to have the living o 
Merſham, inſtead of the precentorſhip. And thereupon 
Mr Venner ſigned a certificate to the biſhop, that Dr 


. Chapman had offered to him the ſaid precentorſhip, but 


that he choſe in lieu thereof, and in the way of exchange, 
certain other preferment more ſuitable to him, then in tho 
poſſeſſion of the ſaid Dr Chapman; humbly requeſting, 
that the biſhop, inſtead of himſelf, would be pleaſed to 
admit Dr Chapman to the precentorſhip. 

About the ſame time, Dr Chapman acquainted the 
late Thomas Potter, eſquire, another ſon of the ſaid areh- 
biſhop, that he intended, with the conſent of the biſhop 
of Lincoln, to take the 1 to himſelf, and to 


reſign his living of Merſham to Mr Veaner, Upon 
© fe which, 


. 


* 


Mr Potter's 
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which, Mr Potter objected, that Mr Venner was uy 
bachelor of arts, and therefore incapable of taking a diſ- 
penſation to hold two livings; and alſo that Dr Chap- 
man was not patron of the ſaid living of Merſham, and 
conſequently that it was not in his power to make the 
exchange propoſed, without the conſent not only of the 
biſhop of the dioceſe, but alſo of the patron. Unto 
which Dr Chapman replied, that this had been conſi- 
dered and ſettled ; and that Mr Venner was to go again 
to the univerſity, and keep as many terms as would enable 
him to take a degree of maſter of arts, which, with a 
chaplainſhip to ſome nobleman, would qualify him for a 
diſpenſation and that it would be no difficult matter to 
obtain the conſent of-the archbiſhop of Canterbury, the 
patron of the living, to exchange Dr Chapman's life in 
the ſaid living, for the life of Mr Venner. And upon 

afkin „what was to become of the living in 
the mean time, D. Chapman replied, that he the ſaid 
Dr Chapman ſhould keep the poſſeſſion both of the pre- 
centorſhip and the living, making a ſtipulated allowance 
thereout to Mr Venner, 

In the mean time a caveat was entred with the biſhop 
of Lincoln, againſt the admiſſion of Dr Chapman to the 
precentorſhip. Whereupon the biſhop informed Dr 
Chapman, that it was neceſſary he ſhould make a preſen- 
tation, And upon this, Dr Chapman executed a pre- 
ſentation of Mr Venner. 

Before Mr Venner's offering himſelf to be admitted 
upon the ſaid preſentation, Dr Richardſon filed his bill 
inſt the ſeveral parties, to wit, Dr Chapman, Mr 
enner, Dr Tunſtall, Mr Hall, Dr Potter, Dr Tan- 
ner, Dr Milles, Dr Sayer, and the biſhop of Lincoln 
charging the ſeveral matters before ſtated, and that the 
firſt and principal view of Dr Chapman was, to obtain 
the precentorſhip to himſelf, without reſigning any pre- 
ferment ; = when he found a difficulty in ſo doing, he 


then firſt reſolved to make uſe of Venner, by way of ex- 


change of other preferment of leſs value; that all the 
perſons 3 y named in the archbiſhop's will, had 
either the archbiſhop in his life time, of ſince his 
death by means of his options, received ſome benefit of 
8 except him the fald Dr Richardſon, who 
ad, ſince the archbiſhop's death, altered his printed 
account of the life of archbiſhop Teniſon, agreeably to 
the Intlmatlon given him by the archbiſhop in his will : 
And all the defendants, except the biſhop of Lineoln, 
were 


90 


were required to ſet forth, whether they claimed to be 
preſented to the ſaid precentorſhip of Lincoln: And it was 
rayed, that the ſaid biſhop of Lincoln might be reſtrained 

y injunction, from doing any act for the induction, in- 
ſtallation, or eſtabliſhment either of Venner, or Chapman, 
or any other perſon to the precentorſhip, till the matter 
ſhould be determined. 

To which bill the ſeveral defendants put in their an- 
ſwers. And Chapman and Venner by their anſwers in- 
ſiſted, that Venner was preſented for his own benefit and 
advantage, and without any agreement or promiſe what- 
ſoever for an exchange, But Chapman by his anſwer 
admitted, that he had for twelve months then laſt paſt 
and upwards, had within himfelf an intention of making 
an exchange with Venner for the ſaid option, in caſe Ven- 
ner, after his being admitted, ſhould be willing to make 
ſuch exchange; and believed that the ſaid Venner had 
been, and ſhould in ſuch caſe be willing, to make ſuch 
exchange with him the ſaid Chapman; but that he was 
not abſolutely determined within himſelf, and therefore 
could not fet forth, in caſe the ſaid Venner, ſhould be 
admitted to the vacant option, and ſhould offer to ex- 
change with him for any preferment of his, whether he 
the ſaid Chapman ſhould or ſhould not comply with ſuch 
offer; and therefore did not know, nor could form any 
belief, whether ſuch their intention was at an end,—And 
the ſaid defendant Venner by his anſwer ſaid, that in cafe 
he had been inducted into and in the poſſeſſion of the ſaid 
vacant option, upon the preſentation made by Chapman, 
without any obſtruction or impediment attending the 
ſame ; he the ſaid defendant V enner, after ſuch induction, 
ſhould have been willing, and did within himſelf intend, 
to exchange the ſame with the defendant Chapman, for 
his living of Merſham, or ſome other preferment in the 
poſſeſſion of him the ſaid Chapman, in caſe Chapman 
would have conſented thereto : and ſaid, that he was, at 


the time of putting in his anſwer, inclined to believe, that 


he ſhall and doth intend, after his being inducted into and 
in poſſeſſion of the option, to exchange the ſame with the 
defendant Chapman for his Ming of Merſham, in caſe 
the defendant Chapman would conſent thereto.— And the 
defendants Dr Potter, Dr Sayer, Dr Tanner, and Dr 
Milles, by thelr anſwers renounced and reſigned all right 
or claim of being nominated or preſented to the ſald pre- 
centorſhip, And Dr Tanner and Dr Milles ſald, they 


were the more willingly lnduecd to gelinquiſh all — 
elalm 
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claim thereto, in order to open the way to the plaintiff 
whom they knew to be a perſon very much reſpected by 
the late archbiſhop Potter in his life time.—The'defen- 
dants Tunſtall and Hall by their anſwers inſiſted on a 
prior right to the plaintiff, under the truſt of the arch- 
biſhop's 222 being named next after his ſon and ſons 
in law. But not appearing to the appeal afterwards, they 
relinquiſhed thereby their claim. — The biſhop by his an- 
ſwer ſaid, that he was willing to be reſtrained as aforeſaid, 
until the right ſhould be determined. 

After a full hearing of the cauſe before the lord keeper, 
the 17th, 19th, 20th, and 21ſt days of November, 
1759 his lordſhip, after ſtating the caſe, delivered his 
opinion to the following effect: The arguing of this 
cauſe hath taken up much time, but the merits of it lie 
in a ſmall compaſs. The whole queſtion is reducible to 
this ſingle conſideration, whether the archbiſhop has or 
has not given his options, with any imperative words; 
whereby a right is derived to any of the perſons named in 
his will. This is a particular kind of truſt, in which 


great latitude is left to the judgment of the truſtees, It 


is difficult to ſay, whether any of the perſons named were 
intitled or not to any of theſe options jure remediali. Yet 
I have nodoubt to ſay, this court would not have ſuffered 
Dr Chapman to have abuſed his truſt, by taking any thing 
to himſelf, Nay I will go farther, and ſay, that if here 
was fufficient proof, that the defendant Chapman had 
made a bargain with Mr Venner for preſenting him to 
his option, I would ſet aſide ſuch preſentation with indig- 
nation. { own there is ſtrong foundation of ſuſpicion and 
jealouſy, that ſuch was the original of Venner's merit with 
Chapman: But then it is expreſsly denied both by Dr 
Chapman and Mr Venner, in their anſwers to the bill, 
that there was any agreement between them at the time 
of Chapman's preſentatlon of Mr. Verner z but that it 
was merely a tranſaction to ſerve Mr. Venner, And I 
muſt give credit to theſe anſwers upon oath, whatever 
may be my ſuſpicions to the contrary, For it would be 
dangerous, if this court was to make its decrees on jea- 
louſies and ſuſpicions, and not on facts, It is plain, the 
defendant Chapman meant to take this option at firſt to 
himſelf; but when that was checked by the biſhop of 
Lincoln, then the evidence is, that Chapman preſented 
Venner without any agreement between them for that 
purpoſe, This wall, in my opinion, is only a perſonal 


confidence, or jus precarium, according to lord Bacon's 


diſtinction 
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diſtinction and definition: And in the Roman law, the 

| commiſſum was precarious, ſo late as till Auguſtus's 
time. By the rules of this court, a requeſt in a will at 
this day is imperative: but then there ought to be a par- 
ticular perſon named and pointed out, who is to take the 
benefit. As to theſe options themſelves, the archbiſhop's 
right to them is not a right of property, but of preroga- 
tive; and in their very nature they partake of a truſt, to 
be diſpoſed of for publick utility. In my opinion, the 
archbiſhop has communicated his right to his executors, 
as freely as he would have exerciſed it himſelf ; directing 
them at the ſame time to have a regard to thoſe he him- 
ſelf had a regard to. But ſuppoſing the defendant Ven- 
ner to be excluded from this precentorſhip, whom muſt 
this court honour with this preferment ? There are a 
number of named in the archbiſhop's will: It 
would be impoſſible for this court, to take the perſonal 
merits of each of them into conſideration, as the archbi- 
ſhop and his executors might do, who were perſonally 
2 with them. But it has been ſaid, that Venner 
will reſign in favour of Dr Chapman; and ſo by that 
means he will obtain this preferment at laſt to himſelf: 
But this cannot be done without the intervention of the 


biſhop of Lincoln; and in ſuch caſe Dr Chapman would 


take this preferment upon the biſhop's preſentation; whoſe 
worth and honour I know ſo well, that I am ſure he 
would give no countenance to any tranſaction that was 
wrong. Upon the whole then, the archbiſhop's will is 
reduced to a dilemma, which neither ſide contends for: 
Firſt, If it is to be taken as a togation or requeſt made by 
the archbiſhop, then I ſee no reaſon why the perſons 
named in the will might not take as they are named in 
the will in ordine and in ſucceſlion, which is a thing 1 
would not chuſe to ſay ſitting in this court, that the 
fruits of this eccleſiaſtical prerogative, truſted to the arch- 
biſhop himſelf for purpoſes of publick utility, ſhould be 
doled out by this court to the huſbands of his daughters, 
and ſmelling rankly of marriage brocage, Then, Second- 
17 I muſt ay, this was a full delegation of the archbi- 
op's authority to his executors, and conſequently diſ- 
cretionary, In my opinion, Mr Venner is the propereſt 
object of this optian, Dr Tunſtall, as hath been prov» 
ed, hath. a proviſion of 800 l. a year; Mr Hall has two 
aivings 3 Dr Richardſon is maſter of Emanuel college 
and Mr 
Vox. J. 


Venner, Who was a nephew of Mrs n 
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& adopted. by the archbiſhops, has. a family and 100 l. 8 
bo at oc the bill wan tai. 


Hut on appeal to the houſe of Jords by Dr Richardſon, | 


Mar. 22, 1760. After a full hearing of three days, the 
lords ordered ſo much of the decree as was complained 

f by the appellant to be reverſed ; and that Dr Chapman 
Would preſent Dr Richardſon to the precentorſhip, and 
pay the ſaid Dr Richardſon's coſts in the ſaid cauſe in the 
court of chancery. 

6. The archbiſhop of the province is intitled to the 
ſeals of n biſhop deecaſed, And this is no more than 
a juſt and reaſonable provifion againſt their being uſed 
to ill purpoſes by executors,, or others z to prevent which, 
they are to be broken. % 133. | 


VIII. Of ſuffragan difbepr. 

1 In former dimes many biſhops had their ſuffpagans, 
who were alſy eonſcerated as other biſhops were, "Theſe, 
in the abſence of the b{hops upon embaſies, of in multi 
plielty of buſineſs, did ſupply their places in matters of 
orders, but not of —.— am They were auelently calls 
ed eharepiſcapt, or biſhops of che connrry, by Way of dif- 
tlaction from the ogy way + of the % or (be; They 
were alſo called ſubKidiary biſhops, of biſhops Ae” 
(from /hragari, to help or aſt) þ and were titular Wiſhops, 
conſoerated by the archbiſhop of the provinee, to exeente 
fueh power and authority, and to receive heh profits, as 
were limited in their cantmiſfions by the biſhaps or dloce- 
ſans whoſ® ſuffragans they were, God, 30, CGI, 1344 
Ind b. 1. e. J | 

Alſo, in a leſs proper ſenſe, all the provincial biſhops, 
with reſpect to the archbiſhop, are ſometimes called his 
2 | | 
2. By the 26 H. 8. e. 14. Poraſmuch as no proviſion hi- 
therto hath been made for fuffragans, which have bem accuſ- 
tomed to be had within this roalm, for the more [heed admi- 
niſtration of the ſacraments and other good who ems and de- 
veut things and laudable ceremonies, to the increaſe of god's 
honour, and for the commodity of good and devout pee Z it rs 
enafted, that the towns of tford, Ipſwich, Colcheſter, 
Dover, Guilford, Southampton, Taunton, Shaftſbury, 
Molton, Marlborough, Bedford, Leiceſter, Gloceſter, 
Shrewſbury, Briſtow, Penreth,. Bridgwater, Nottingham, 
Grantham, Hull, Huntingdon, Cambridge, and the towns 
of Pereth, and Berwick, St. Gerinains in Cornwal, and 


the 
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| withops: 
the ef Wight, Hull br taken and accepted for fees lle 
ſuffragans. 
Foraſmuch hitherto hath been made] That 
Is, 113 of — 5g had been for 2 — : 


biſhops by the 25 H. 8. t. 20 


De towns of Thetford, &.] The ſuffra 
in towns; and not in . as the b 


and have. 
And ft > and biſhip; bring to have Nomination f 
7 name two honeſt and Tt int ber- — * 
ug learned and of ronverſation,. and preſent them 
TTL by writing their fy Hoy - humble re- 
to j fr * fo on aid two 
1 2570 &< title 621 te and d —— of 
ny the feel @ "y a be ſhall think mu/! 
ent. the = ah pr pg * have 


pr to y Lie him the fill, a 1. A Lr. if fark 


the proves hea 4 he forall think + ib, 
1 the the biſhop that = ame him it, 


44 be hel Re e of th ſame joe, #6 
H. . 6. i4 f 1% 8. 


| the foes nforeſald at be Pall think colentont) 
re 4 ned 0 ſuffra ee appointed in every 
—— ſo nelther is the king obliged to give the fuffra⸗ 
ak a'title'within the dloveſy of the biſllop who doth re- 
ommendhilm; but he may (without regard to the diveeſe 
herein they are to offitiate) give them any of the titles 
mentioned in this act nevertheleſs, 38 the titles 
32 been given within the dloceſes they were to affiſt in; 
144. | 
POS a b il, fil, and name jo given, the ting Mandate Fot 
2 his od patents under 1 great ſeal, to * 
ben of J the province, requiring him to conſecrate the 
25 per fon, 4 to givt him ſuch other benediftions and cere- 
monies, as to the degree and * of a biſhop ſuffragan ſhall be 
requifite, 26 H. 8 ci 14. 


To the archbi the provines] By the canon law, the 
conſecration SS 4 bo by the 2: aſſiſted by two 
1 biſhops, Gil 135. 
And the biſhop that 12 — the ſuffragiin, br the dont * of 
75 himſelf that fhall be nominate, ſball provide two « gen . 
* or en to conſecrate him with the archbiſhop, 
ear their reaſonable cet. 26 H. 8. c. 14. 
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And the cel baving no lawful 
ſeerate ſuch — po 


$04 patents ſhall come to his * l. 4. 
6, And the perſon fo es 


fue, entherity end repute — 5 7 
ant reputat — comes vt — on 0 
ien as % any of the ſid e eps biſhops within 
r — — 
gans of this realm heretofore hath and aceuflomed, 


Hereteſore bath been wſed and There is no 
2 but the perſons received to be ſuffragan biſhops in 
ngland, before the making of this act, were. confined 
the exerciſe of ſuch powers only, as they had commiſ- 
fn for from time to timo fuppoſ ing the proper biſhop 
not to be wholly diſabled by infirmities of body or mind; 
and therefore t linking them to ſuch — 
here, was only a continuance of them in their former 
Rute. GI. r 45 
And cal office uſually was, to confirm, ordaln, de- 
dicate churches, and the like; that is, to execute thoſe 
things which pertain to the epiſcopal ; av to furiſe 
diftien, and temporalties, theſe (in cafe of the infirmi- 
tles of a biſhop in body or mind) were ' wy under the 
8 a coadjutar, conſtituted by the archbiſhop, 


| Andy the ey * of 4 H 8. c. 14. & is 
provi Nat no ſuch ſuffragans take. any profits of 
Places and bes 12 24 be named, nor have or ue 
any juriſdiction. or ep iſce 2. | authari F. the ſaid ſees, nor 
within any dioceſe or pw but only ſuch profits juriſdittion 
end authority as +* be licenſed 1 link ta them by any 


; erebbyſbep or biſhop within their diocſe ta whom they ſhall be 


fuffragans, by commiſſion under their ſeals ; and every arch- 
2 and biſhop for their own peculiar digcgſe, may give 


ſuch commiſſion to ſuch ſuffragan as hath been accuſtomed, 


er as ſhall by them. be thought r * reaſonable and 
convenient : and no {Fragen ſhall uſe am juriſdiction er- 
dinary, or epiſcopal power, atherwiſe, nur 42 time than 
— be limited by ſucks commiſſion ; on pain of a premunire. 


T And the reſidence of him that ſhall be ſiſpragan over the 
dioceſe tubere he ſhall 145 commiſſion, ſhall . for his 


refidence as ſufficiently as if he were reſident upon any other bit 
. 26 H. . 0. 14. l. 7. 


8. And 


7 Aran, within three montht next hed ht- 


249 


ak Bichops. 


1. 8, And exereifing the ſaid by ſuch com Moy hold te 
| miſſion ar 750 aid, far the better 4 yn livings, 
nei have two 4 with cure, 26 H. g. e. 14. f. . 
may 
„ a ufragune have been now diſuſed for many years f SuMragaze din 
thin and indeed they are not now ſo neceſſary, as they were ud. 
fra in the times of popery z the biſhops then having much 
med, more employment, in the matter of benedictlons, conſe- 
| . rations, and the like 1 nevertheleſs, ſuffragans may till 
no be of great uſe, eſpecially ſometimes in the article of 
TM confirmation ; where the dioceſes are very large, and the 
ned dioceſan perhaps very infirm, oY 


In king Charles the ſecond's declaration touching ec- 


= cleſiaſtical affairs 3 immediately before his reſtoration, one 
1d ; head is as follows ; ——— Becauſe the dioceſes, eſpecially 
one ſome of them, are thought to be of too large extent z we 

will appoint ſuch number of ſuffragan biſhops in every 


dioceſe, as ſhall be ſufficient for the due performance of 
their work, Ci, 134. 


IX, Of coadjutors. 


Tt was an ancient cuſtom in the church, that when a 
biſhop grew very aged, or otherwiſe unfit to diſcharge 
the 2 — ce, a coadjutor was taken by him or given 
to him; at firſt, in order to ſucceed him, but in later 
times only to be an aſſiſtant during life; in matters chief- 
ly of JurifdiRtion, as, in collating to benefices, grantin 
inſtitutions, diſpenſations, and the like : and in this — 
it was not neceſſary that ſuch coadjutor ſhould be epi- 
ſcopally ordained. But the duties merely epiſcopal, as 
the conferring orders, confirmation, and conſecrations of 
divers kinds, were in ſuch caſe committed to the ſuffra- 
gan biſhop, as hath been ſaid. And this was the prac- 


tice here in England eſpecially: The two ends, of or- 


ders, and of juriſdiction voluntary, in caſe of the inabi- 
lity of a biſhop, were anſwered by two ſeveral perſons ; 
the firſt under the name of ſuffragan, and the ſecond un- 
der the name of coadjutor. Gib/. 137. | 

In the canon law, direction is given for a coadjutor 
alſo to an archdeacon; and in our eccleſiaſtical records, 
there are many inſtances, modern as well as ancient, of 
coadjutors given to other dignitaries, and alſo to incum- 
bents of benefices. Gi. 137. 


Q 3 Blaſphemy. 


Blaſphemy, See [Pofaneneſs. 

Bona notabilia, See (U(Ils, 
Bond of reſignation. Ser Simonp. 
Books belonging to the church. See Church. 


Books ing to. parachial' libraries, See 
pm: ee 


—_— 


HBoltage. 


B O8CAGE (perhaps from none, to fred) ſeemeth ta 
D be that food which wood and trees do yield unto cat. 
tle, as of the leaves and croppingsz and Herein differeth 
from parnage, which conſiſteth of the fruit of ſuch trees, 
as acorns, crabs, or * which, as yielding a tithe, 
are treated of under the title Tithes. 


Boundaries of Pariſhes. See Paziſh. 


Brawling in the church or chulch- yard. 
Church. 
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Bateks. 


1. Dy the 4 Av. « 14. When letters patents, com- 

monly called briefs, ſhall be iſſued out of chan- 
cery, copies thereof to the number required by the po- 
„ and no more, ſhall be printed by the printer of 
the queen, her heirs or ſucceſſors, at the uſual rates for 


print 


Sep 


ng 

5 The printer Mall deliver the ſame to ſuch perfons 

only, as mall by the conſent of « majority of the petition- 

ers undertake the laying of diſpoſing of them. 
4 The undertaker all give to the printer a receipt for 

the ſaine, expreſſing therein the number of copies z which 

printer ſhall forthwith deliver the receipt, of an atteſted 


Spy thereof, to the regiſter of the evurt of ehancery, to 
he illed there, 
4 The 
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4. The undertaker ſhill next cauſe all the printed co- 
ples to be indorſed, or marked, in ſome convenient part, 
With the name of one truſtee (or more), written With His 

own hand, and the time of ſigning. 
5. And he ſhall alſo cauſe them to be ſtamped with'a 


h proper ſtump, to be made for that purpoſe, and kept by 
* the regiſter of the court of chuncery. And if uny per- 
See ſon ſhall counterfeit the Ramp, be ſhall be ſot in the 


pillory for an hour, 
6. This done, he ſhall with all convenient ſpeed ſend 
— or deliver them to the churchwardens or chapelwardens, 
and to the teuchers and preachers of every ſeparate con- 
gregation, and to any perſon who hath taught of preach- 
ed among quakers, . 

7. Which perſons, immediately after receipt, (hall in- 
dorſe the time of teceiving, and ſet their names, 

8, Then the churchwatdens or chapelwardens ſhall 
forthwith deliver them to the miniſter, 4 

And the miniſters, on receipt, ſhall indotſe the time, 
and ſet their names, | 

10, Ihen the miniſters (and teachers yg in 
two months after receipt, ſhall on ſome ſunday, imme- 
diately before ſermon, vpenly read or cauſe them to be 
read to the congregation, 

11, Then the churchwardeha and chapelwatdens = 
teachers und others to whom they were delivered) ſhall 
collect the money that ſhull be freely piven, either in the 
aſſembly, of by golng from houſe to houſe, as the briefs 
require, ; 

* Next z the ſim collected, the pluce where, and 
time when, ſhall be indorſed fairly written in words at 
length, according to the form to be printed on the back 
of euch brief, and ſigned by the miniſter and churchwar» 
m- dens, or by the teacher and two elders or two other ſub» 
u- ſtantlal perſons of ſuch ſeparate congregation, 
on 13. Aﬀterwards, on requeſt of the undertaker (or 
of other perſon by him lawtully authorized), which he 
of js required to make within ſix months after the briefs 
were firſt delivered into the reſpeRive pariſhes, on pain 
of 201; to be recovered by action ut law, the 
churchwardens and teachers ſhall deliyer to him the 
hang ſo indorſed, and the money thereon collected, ta- 

ing his receipt for the ſume in ſome book to be kept for 
that purpoſe, 


1% Every 


U 


' 


Witefa. 


14: Every miniſter, t teacher, preacher, ehureh⸗ 


en, ehapelwarden, and quaker, Fe Bf ne- 
mag to de any thing above yp og all for- 
it 201; to be recovered by ation of debt, bill, plaint, 


15. And in every pariſh, or chapelry, and ſe 
congregation ther Wall be kept by the J 
teacher, of all monies collected by virtue of ſuch briefs, 
therein alſo inſerting the occaſion of the brief, and the 


time when collected ; to which all perſons at oll times 
may reſort without fee, 


16. And the undertaker ſhall enter in a book the num- 
ber of briefs ; when figned, and ſent, and whither, and 
when received back. | 

17. And the briefs ſo received back ſhall be depoſited 


” him with the regiſter of the court of chancery. And 
j 


the whole number ſhall not be returned, the under- 


taker for every one not returned (thro? default of him or 
his agents) ſhall forfeit 501; unleſs he ſhall prove that 


it was loſt or deſtroyed by inevitable accident ; and ſhall 
pay the money collected thereon. | | 
18. And the undertaker, in two months after he has 


received the money, and after notice thereof to the ſuf- 


ferers, ſhall account before a maſter in chancery ; and 


ſhall be allowed all juſt charges. 


19. And if any ſhall purchaſe or farm charity money 


on briefs; ſuch contract ſhall be void, and the purcha- 
ſer ſhall forfeit 5001. to be recovered by action at law; 


the ſame to be applied (as alſo the other penalties) to 


the uſe of the ſufterers, 


The uſual charges of ſuing out a brief, with" the 


collections thereupon, may be beſt underſtood from an 


inſtance given, 


Fot 


. Salary for 9986 briefs at 6 d. each 


Buleks, 


Por the part church of Rave Raventhondal in the eounty of 


Lodg ging tHe gertiſients — 0 
Fiat and ſigning— — 19 
Letters patent — 21 
Printing and paper — — 16 


— 
9 


— 
O %% een 


Stamping — - — — 13 
Copy of the briefß— — 0 
Portage to and from the ſtampers © 
Matts &c. for packing — 0 
Portage to the * o 
Carriage to the undertaker at Stafford 1 
Poſtage of letters and certificate o 


es Ses 


| | | $d 
Total of the patent charges 76 3 6 


Additional 


The whole MT — 55 16 6 


Collected on 9986 brief 614 12 
Char 330 9 


Clear 2 — 4 31 63 


Collections — 9986 5 
Blanks— 503 
Total number of hriefs 10489 


— 


— 
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Dꝛuera. 


BAU A, in the french + in domeſday book 
called brueria, is an unpro table kind of 7 grou 
but buy, wholl barren 3 for thereon ſheep — 

lune apply the and tu 


wil 


; and le rfs 
N for fewel, el, And th this kin kind of A round can- 
_ without great {kill, charge, and induſtry by 2 


What it is, 


Wꝛuera. 


ed to tillage ; and therefore by the ſtatute of the 2 & 3 
£4, 6. c. 1g. it is diſcharged from the payment of hay 
and corn tithes for ſever years after the improvement. 
It ſendeth a flower in autumn (when all others ceaſe) 
which bees do exceedingly-covet. Some fay it is a kind 
of wild tamariſk. in Lincolnſhire, a religious houſe 
2 Temple bruer ; becauſe it was ſeated in the 

n. c | 

And this is no other than what in the northern parts of 
England is called ling. | 


* 
— 4 * 2 4 * —_ "IF? 
« 4 —= TT * * * W — _— 94.4 — _ 
" ” 
" " 


Buggery, 


B UGGER Y is Aeteſtable and abominable fin, 


committed by carnal knowledge, againſt the ordi- 


nance of the creator and order of nature, by mankind with 


mankind or with brute heaſt, or by womankind with brute - 


beaſt, + $8. 
2. . % 8: e. 6. Foraſmuch as there is not 


tent and condign puniſhment, appointed by the 


{ of 'this realm, for- the deteſtable and abominable 
vice of buggery committed with mankind or beaſt; it 


is enacted that the ſame offence ſhall be felony without 
benefit of clergy i and Wan of the peace ſhall have 
owe to hear ard determine the lame, as in caſes of other 
onles. | - 
Ik the party buggered be within the of dit. 
aria, it is no , kim, but in the n only, 


3 "oft, x9. A 
he ſtatute making It felony generally, chere ma 
he N both bevy and tw * H. 1 670, 4 

But thoſy that are preſent, aiding and abetting, are all 
priveipals; % 

And althe' none of the prinelpals are admitted to their 
elergy, yet acceſſaries before and after are not ex+ 
eluded from elergy. H. 

5; By the 42 U 2; 6. 44: Aft: 29;, If any. perfor in 
the Reet (all commit ths untatufüf alli kle 
of duggefy er _ Auf of beat; Ne (hal 
Be 1 with dent, by the ſentenee of a eburt 
Martial. 1 
6, This eine de eneeptecd aut of the aff of general 
pardon, of the 30 C. 4: # $4, "7 


1: In 


Buggery. 


235 


„In the caſe of Higgen and Coppinger, T. g C. where Prohibition. 
w 


the defamation, for which ſuit was depending in the 
ſpiritual court, was buggery, and prohibition prayed ; 

ie court granted it, by reaſon that the offence was 
made felony'; and, there being no ſaying in the act for 
the ſpiritual juriſdiction, the ſpiritual court could not 
have cogniſance of the principal offence, nor 7 con- 
ſequence of the defamation ariſing from it. J. Zones 
320. Gib/. 1089, | 21 


Bull. 
ULL, bulla, was a brief or mandate of the pope or 
biſhop of Rome; ſo called from the ſeal of lead, or 
times of gold, affixed to it. To procure, publiſh, 


r put in ure any of theſe, is by act of parliament made 
igh treaſon. | 


Burtal. 


N 8 to the original of burying places, many writers Original of bus 
a have Arved that at 2 Ae erection of — tying plates. 


no part of the adjacent ground was allptted for inter- 
ment of the dead, but ſome place for this purpeſe was 
appointed at @ farther diſtance, Eſpecially In eſtles and 

pulous towns, where agreeable to the old roman law 
f the twelve tables, the place of Inhumatlon was with- 
out the walls, firſt indefinitely by the way fide, then 
In ſome peculiar Ineloſure affigned to that uſe, There- 


fore the roman pontifieal, 3 other Inventions, [s. 
t 


in this matter convicted of error, that it makes pope Mar- 
eellus under the tyrant Maxentius appolnt twenty five 
churches in Rome to bury martyrs in; when at that time 
ws anch euſtpins did forbid all burial within the eity; 
nes the Auguſtine monaſtery was built without the walls 


of Canterbury (as Ethelbert and Auguſtine in both their 
charters intimate) that it might be a dormitory ts ken! 
ad their ſueseflers the kings and archbilhops for ever 
his prabtiee of kemoter burials eontifiued de the age of 


Gregory 
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Burtal. 
Gregory the great, when the monks and prieſts begin in- 
ning to offer for fouls departed, procured leave for their 
| ome eaſe and profit, that-a liberty of ſepulture might be 
in churches, or in places adjoining to them. This mer- 
Rows reaſon ſeems to be acknowledged by pope Gre- 


gory himſelf, whilſt he allows, that when the parties de- 
' cealing are not burdened with heavy fins, it may then 
be a benefrt to them to be buried in churches, becauſe 


their friends and relations as often as they come to'theſe 


Hurying ig the 
ws 


eels, and under t 
church of Canterbury about the year leg. Ku. Par, 


ſhop er incumbent, 


facred places, ſeeing their graves, may remember them, 
and pray to god for them, After this, Cuthbert archbi- 
ſhop of Canterbury brought over from Rome this practiee 
into England about the year 450, from which time they 
date the ariginal of churchyards in this iſland, This was 
a ſufficient argument of the learned Sir Henry Spelman, 
to prove an inſcription at Glaſtenbury to be a later for- 
ery, becauſe it pretends dominus crcleffan ihm cm c 
Wis ddicardt, Whereas there was no ceemitery in Eng- 
land till above 466 years after the date of that Aion, 
The practices of burying within the churches, did in- 
deed (the' more rarely) obtain before the uſe of ehurch= 
yards, but was by authority reſtrained, when ehureh⸗ 
yards were frequent and appropriated to that uſe, Por 
among theſe eanons which ſeem ta have been made he- 
fore Edward the eenfeſſor, the ninth bears this title, De 
nan ende in * and begins with a eonſeſffen that 
fueh a euſtoin had prevailed, but muſt be now reform- 
ed, and no {yeh liberty allowed for the future; unleſs 
ton be a prieſt of ferne holy man, whe by the 


- merits of his paſt life might deſerve ſueh n peevilinr fu- 
Veur, However, at the firſt it was the nave Or body of 


the church, that was permitted to be a repoſitory of the 
dead, and chiefly under arches by the (ide of the walls, 
Lanfranc archbiſhop of Canterbury ſeems to have been 
the firft whe brought up the pradtice of vaults in chan= 
very altars, when he had rebuilt the 


Ant $99» 193: 
3: No perſon may be buried in the ehureh, of in any 
— of it, without the eenſent of the ſheumbent, In 
e of the foreign canons, It is ſaid, without confent of 
biſhop and incumbent ; in others, without conſent of bi- 
at our common law hath given 
this privilege ta the parſon only, excluſive of the biſhop, 
in a reſolution in the caſe of Frances and Loy, H. 12 fo 
(Cre, Ja. 367) that neither the ordinary himlelf, — * 
p church- 


Burial. * 
churchwardens, can t licence of burying to 
within the church, but the ſon only; bocauk the fol 
and freehold of the church is only in the parſon, and in 
none other, Which right of giving leave will appear 
to belong to the parſon, not as having the freehold 
(at leaſt not in that reſpect alone), but in his general 
capacity of incumbent, and as the perfon whom the ec- 
cleſiaſtical laws appointed the judge of the fitneſs or un- 
fitneſs of this or that perſon, to have the favour of being 
buried in the church, For anciently (as was ſaid) the 
burying not only in temples and churches, but even in 
cities, was expreſsly prohibited. And afterwards when 
the buryitig in churches came to be allowed and prac- 
tiſed, the canon law directeth, that none but perſons of 
extraordinary merit ſhall be buried there; of which me- 
rit (and by conſequence, of the reaſonableneſs of grant- 
ing of denying that indulgence) the incumbent was in 
reaſon the moſt proper judge, and was accordingly o 
conſtituted by the laws of the church, without any re- 

rd to the common law notion of the freehold's being 

im, which if it proves any thing in the preſent caſe, 
prove too much that nelther without the like leave, may 
= bury in the churchyard, becauſe the freehold of thab 
is alſo declared to be In him. %%% * 

Upon the like foundation of freeheld, the eemmon law 

hath one * to this neceſſity of the leave of the 

pare | namely, where ea burying place within the church 

reſerthed for as Wag to a manor houſe, the = 

hold of which they ſay is In the owner of that ay yr 
: 


that by conſtquence he hath a good aftion at law, 
U. ts bury there; 66% 453 

et nevertheleſs, the churehwardens alſo by euſtom 
may have a fee for every burlal within the churen; 
by reaſon the pariſh is at the charge of repairing the fever, 


en 49; 
Wa hoe is * realbn that any pariſhiener, at 
his diferetion, al! not have the liberty of burying 
Mere 1 _ aeeount of the health of the 
\habitants t& be aſſembled there for religious Wor: 


p. | 
: Th | 
4 The reaſon given by Qregory the great, my 42 the 


was more profitable to be buried within the preein 
the chureh, than at a diftanee, was, becauſe their neigh- 
bours as often as they come to thoſe ſacred * re- 
membring thoſe whoſe ſepulchres they behold, do put 
forth prayers for them .unto god. ich reaſon was 

1 afterwards 


2 


mortal. 

afterwards transferred into the body of the tahon law, 
And this ſuperſtition of praying for the dead, ſeems to 
have been the true original of churchyards, as encom- 
paſſing; or adjoining to the church, hich being laid 
out and incloſed for the common burial places, of the re- 
ive pariſhioners, every pariſhioner hath and always 
a right to be buried in em. GA, 433 
For by the cuſtom of England, any perfoti may be 
buried in the churchyard of the pariſh where he dies, 
F paying any thing for breaking the foil; Deggs, 
4 I, yl I 21 

But ordinarily it feerneth, that a perſon may tiot be 
buried in the churchyard of another pariſh than that 
wherein he died, at leaſt without the conſent of the pas 
riſhioners or ehyrehwafdens, whoſe parochial right 
burial is invaded thereby, and perhaps alf6 of the in« 
eumbent whoſe foll is broken ; As in the cafe of the 


ehurchwardens of Hearew of the He, it is (aid; "yt up- 
* proceſk againſt them forme years ago, for ring 


ngers to be buried in thelr churchyard; and thelr ap- 
ting and eonfeſfing the charge they were admoniſhed 
by th eveleſiaſtical judge, not to Mer the, lame For the 
ure; 
„Put Where a parfmionet dieth in his journey, or 
othefwils, out of the pariſh, perhaps \ Ria be others 
Wiſe | As it ſeemein is bez Where there is a Family 
way 6f, during place, in the thurchy of chancel, Gk 
e Eres 
; By the eil law, dead bodies ought not tp be hin« 
may be te tint from burial Far debt, be, ſuppoſecl ; which 
hte ſhamed 8 7 allowed by the law of the twelve tables; 
| . Le 


4 144; 3 Domat, 638. | 
And Lindwood Nys, heretofore the law was, that the 
i burial of a dead perſon might be delayed for gebt; du 
is was afterwards aboliſhed z for death diffolyeth al 
things and albeit a man in his life time may in fome 
caſes be impriſoned for debt, yet his dead body ſhall nov 
be diſturbed, Lind, 258, 
And this ſeemeth to be implied in the ſtatute of the 
3a G. 2. c a8. which requires the bailiff. arreſting any 
rſon for debt, not to carry him to any alehouſe or other 
och lace without his free conſent; and requires the 
bailiff to deliver to the perſon arreſted, a. copy of the 
clauſes in the ſaid act relating to arreſts ; and many other 
ſuch particulars : none of which are in any reſpect appli- 
cable to a dead perſon, 
2 


But ahho' the interment of a dead perſon may not be 
hindred for debt, yet-after attuinder for treaſon or felony, 
and before execution, a. perſon tho* in ſome reſpects he 
is ſaid to be ci morturry” yet is liable to be chatged at 
the ſuit of his creditors. As was the cafe of Aua Macs - 
donald, attainted of treaſon committed by bim in the year, 
1945: Upon which vecaſion'Sit Michnel Fyfer obſerves, 
that the perſon of a man under attainder is net abſblutely 
at the diſpeſal-of the crown. It is ſo for the ends of 
publick juſtice, but for no other purpoſs; The king may 
order execution to be done upon him according t6 law, 
en may be charged in wo, at the ſult 
of creditors, But till execution is done, his ereditors 
have an intereſt in his perſon for ſbeuring their debts, 

nd he himſelf as long us he liveth, is under the Nen 
tion of the law. To kill him without warrant of law {s 
murder fer which the murderer ie able to a proſteu- 
tion at the ſult of the crown and likewiſe to ah NN 

b 


the ſult of the widow; For the“ his heir 1s hat y 
attaluder, which corrupteth his blood, and diſſplvet 
all relations growinded on conſanguinity; yet the ret! 
rounded on the matrimonial contract continueth vil 
vath, And F a perſon under an atthinder be beat or 

imedz of a womaum in the like eifeumſtantes ra vithed, 
Way may; alter a pardon, alntaln an action or eee 
as their eaſes relpectively may require And the“ before 
& pardon, they are diſabled ts fue in thelf 6WH names, 
there fees te be ne. doubt but that they are (nfitled ts 

woſeeute, according ts the nature of their refpective eaſps 
la the name of the king; whe wilt equal Fight to all 
his futhesde, Fuller law 63, 


In the fame year 17454 u remarkable eaſe happened 
aſter the rebel affives at Carlifle, where ſome of the rebels 
died after their attainder, and before execution, The 
22 was, Whether they ſhould be admitted to chril- 


_ tian burial? And the then lord biſhop of the dioceſe re- 


queſted the opinion of a very learned gentleman ; who 
made the following remarks and extracts for his lordſhip's 
conſideration : 

It is certain, that after execution, the bodies being at 
the king's diſpoſal, are, for the publick example, and for 


' the greater terror unto others, never admitted to chriſtian 


burial ; and this ſeemeth to have been the law of the 
church of England from two ancient canons, by the for- 
mer of which it is-ordained as follows : Concerning thoſe 


whe 


#9 


be. done to him, who for bis guilt 
fe, by of, murderer, and betrayer 
Canones editi ſub rege: Wilk. Con 

0 5 4 130. 2324 Johnſ. 0 D. 740. No. 96. and 
9 . b 0. 24. ? 

But execution, the caſe ſeetneth to be different, 
Mr . Hawkins ſays, the udgment in high treaſon is, that 
he ſhall be carried back to the place from whenee he 
came, and from thenee be drawn to the place of execu- 
tion, and be there hanged by the neck, and eut down 
alive, and that his entrails be taken out and burnt before 
his face, and his head eut off, and his bedy divided inte 


four quartets and % e of at he hing't pur, n Haw, 


by lord Cote fays 12 22 be given againſt 
a man in eaſe of treaſon or felony, yet his bedy is net 
forfeited to the king, but %% evrention romanetd bir own i 
and therefore before execution, if he be flain without au- 
thority of law, his wife ſhall have an a peal for not- 
1 the sttalnder he remained her huſband, 3 
+ TITS, | 
80 if : man commit treaſon, and after judgment be» 
come of non ſane memory, he {hall not be executed z for 
it cannot be example to others. 3 Inf. 4. 
$0 if the gaoler keep a priſoner more dagen than he 
ought of right; whereof the priſoner dieth, this is felony 
in the gaoler by the common law ; and this is the cauſe, 
that if a priſoner die in priſon, the coroner aught to fit 
upon him. 3 nfl. gr. | 
And particularly that the church admitteth ſuch 


erſony 


to chriſtian burial, ſeemeth ſomewhat evident, in that ſhe. 


admits them to the receiving of the holy communion, 
and other rites of the church, during the. time of their 
condemnation, and approves of the miniſters of the church 
of England attending them to the laſt extremity.— Ang 
 thele wort were I" to a _ 
wy the 30 C. 2. /. I, c. 3. For the encourage 

— woo of the ales manufactures, Tad prevention of the ex+ 
4 | portatio\ 
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of money for the importing of linen, it is en- 
at no corps of any perſon hall. be buried in any 
ſt ſheet, or ſhroud or any thing whatſoever made 
or mingled with flax hemp ſilk hair gold or ſilver, or in 
any ſtuff or thing, other than what is made of ſheep's 
wool only z on pain of fl. / 4 | 
And all perſons in holy orders, deans, parſons, deacons, 
yicars, curates and their ſubſtitutes, ſhall take an account 
and keep a, regiſter of every perſon buried within their 
reſpective precincts, or in ſuch common burial places as 
their reſpective pariſhioners are uſually buried; and one 
of the relations of the party deceaſed, or other credible 
pr vn, Mall within eight days next after the interment 
ring an affidayit in writing under the hands and ſeals of 
two of more witneſſes, and under the hand of the magi(- 
trate or officer before whom the ſame was ſworn (of 
hich nothing mall be paid), to the miniſter or parſoiny 
that the ſaid perſon was not put in Wrapt or wound up of 
buried, in any Chirt hilft (heet or ſhroud, made of mitigled 
* flax hemp ilk hair gold er ſilver, or other than what 
s Made of ſheep's wool only z er in any coffin lined of 
faced with any cloth ftuff or any other thing, made or 
mingled with flax hemp filk hair gold or ſilver, or any 
vther material, but ſheep's woe! only 1 And if ne relation 
of the party buried er other perſon ſhall bring an affidavit 
a4 aforeſald to the parſon or miniſter within the time afore- 
ald, then the goods and ehattels of the party deceaſed 
| be liable to the ſaid forfeiture of gi; to be levied by 
way of diſtreſs and ſale thereof, by warrant of the chief 
magiſtrate in a town corporate, or any Juſtice of the 
ace ; or in default thereof, by like diſtreſs and ſale of 
the goods of the perſon in whoſe houſe the party died, 
or of any that had a hand in putting ſuch perſon into any 
ſhirt ſhift ſheet ſhroud or coffin contrary to this act, or 
did order or diſpoſe the doing thereof; and in caſe ſuch 
perſon were a —— and ed in the family of his maſ- 
ter or miſtreſs, the ſame ſhall be levied, on the goods of 
ſuch maſter or miſtreſs; and if ſuch perſon died in the 
family of his father or mother, then the ſame to be levied 
on the goods of ſuch father or mother: which ſaid for- 
feiture ſhall. be levied paid and allowed out of the eſtate 
of the deceaſed perſon, before any ſtatute judgment debt 
legacy or other duty whatſoever, / 
he ſaid affidavit to be made or taken before a juſtice 
of the peace, or maſter of _— mayor or other chief 
officer of the city county borough corporation or market 
Vor. I. | R town, 


portati 
OE 
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town, where the party was buried ; who ſhall adminifter 
the ſaid oath, and atteſt the ſame under their hands upon 
ſuch affidavit gratis! And if no ſuch affidavit ſhall be 
brought to the miniſter where the party was buried With- 
in elch days, ſuch miniſter ſhall forthwith give or cauſe 
notice thereof to be given in writing under his hand, to 
the churchwarders Or overſeers of the poor of ſuch pa- 
ri who ſhall within eight days after fuch notice, re- 
pair to the chief magiſtrate in à tewn corporate, If ſuch 
party was Vurled there, er elſe ts any juſtice of the peace 

who upon the certificate thereof from ſueh miniſter, ſhall 
forthwith grant a warrant for the levying the foffeiture ; 
Half of which forfeitures ſhall be, to the pour of the pa» 
rſh where the party ſhall be buried, and half to him that 
ſhall ſue for the ſame ; to be recovered' By Warrant of the 
ehief magiſtrate or any Juſtice of the peace, in the city 
town corporate or county where ſuch party was buried, 


A0 if any miniſter ſhall neglect to give notice to the 
churchwardens or overſeers of the poor as aforeſaid, or 
ndt give unto them a note op certificate under his hand 
teſtifying that ſuch affidavit and certificate was not Brought. 
to him within the time limited; or if the churchwardens 
or overſeers of the poor ſhall not within eight days after 
the receipt of ſuch certificate, repair to ſuch chief ma- 

iſtrate or juſtice of the peace with ſuch certificate, and 
the fame to him, and demand his warrant thereupon. 
for Tevying the forfeiture; and if fuch chief magiſtrate or 
juſtice of the peace ſhall neglect his duty in not iſſuing 

s warrant for levying the fame : he ſhall forfeit 5k to 
be recovered by him that ſhall ſue, with full coſts, ſo as 
the ſuit becommeneed within fix months ; one fourth' to 
the king, two fourths to the poor of the pariſh where the 
offender ſhall dwell,. and one fourth to him who ſhall ſue, 

: 6. | 
F And the miniſter of every pariſh ſhall keep a regiſter, 
in a book to be provided at the charge of the pariſh, and. 
make a true entry of all burials within his pariſh, and of 
all affidavits brought to him as aforeſaid; and where no 
ſuch affidavit ſhall be brought to him within ſuch time, h 
mall enter a memorial thereof in the ſaid regiſtry, again 


the name of the party interred, and of the time when he 


notified the ſame to the churchwardens or overſeers of the 
r. / 7. 
And when the overſeers do give up their accounts to 


the ſuſticee, they ſhall give an account of the name and 
A quality 
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qual of every perſon interred within the pariſh from the 


me of their er account, and of ſuch tertificates as 


came to their hands from the miniſter of the ſaid pariſh 
and of their levying the penalties, and of the d (poſal 
thereof : on pain of $1. by warrant of diſtreſs by the ſaid 


juſtices or two of them : and no account of the (aid over- 


ſeers of the your ſhall be allowed, until they ſhall there- 
in account for the burials within their reſpective pariſhes 


as is before directed, 7 8, ; 
Provided, that no penalty ſhall be incurred by reaſon of 


any perſon, that died of the plague; // 9. 
And by the 3a C. a. 6 0 * 2 Juſtice of the 


peace (hall reſide or be to be found In any pariſh where 


any perſon ſhall be interred; the parſons vicars and 
eurates in every pariſh or chapel of eaſe, within the 
county where any party ſhall be interred (except onl 

the parſon vicar and curate of the pariſh or chapel of eaſe 
where the party is interred) ſhall adminiſter the ſaid oaths 
or affidavits, and atteſt the ſame under their hands gratis; 


þ 3 


Form of the aforeſaid affidavit. 
Weſtmorland. B* it remembred, that on the — day of 
— A. W. of — yeoman, 


and B. W. of ——— yeoman; being two credible perſons, do 
make oath, * A. D. late of in the — 2 
in the county aforeſaid, on the —— day of this preſent month 
0 

. any ſhirt, ſhift, „or ſhroud, made or mingled with 
flax, hemp, fit, hair, gold, or filver,' or other than what is 
made of ſheep's wool only, or in any coffin lined or faced with 


any cloth, , or any other thing tub 
a fr hom „Jill, hair, old, or ſilvery or any other ma- 
terial but ſheep's wool only. 
A. W. 
| B. W. 
Severn before me, being one of his majufty's 

Juſtices of the peace for the ſaid county 

[or, vicar in the ſaid cotn- 

ty, there being no juffice of the peace re- 

fiding (or to be found) in the ſaid pu- 

2 of wm] the day and mw 

id 1 


R 2 Form 


was not 2 in, wrdpt or wound up, or buried 


ever made or mingled 
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Form of th: miniſter's notice of the affidavit not 0 

being brought, 1 

To the churehwardens and oeverſeers of law 

Weſtmorland, the poor of the pariſh of == in the I 
ſaid county, 


I A. M. minifter A the pariſh of mmm 224 in ile 

county aforeſaid, as hereby give you notice, that on tho 

day of the bedy of A. D. was buried within the ſaid 

pariſh, and that no pow whatſoever hath brought to me any. 

affidavit purſuant to the flatute made for burying in woolen. 
itneſi my the — day of —— 


Minifter not to 6. Can. 68. No miniſter mall refuſe or delay, to bury any 
refuſe burial. corps that is brought to the church or churchyard ( conventent 
warning being given him thereof before) in ſuch manner and form 
as is preſcribed in the book of conumon prayer. And if he 
ſhall refuſe ſo to do, except the party * 7 were denounced 
excommunicated majori excommunicatione, for ſome grievous and 
notorious crime, and no man able to 1745 of his repentance; he 
ſhall be ſuſpended by the biſhop of the dioceſe from his miniſtry, 
by the "14 of three months, A 
Were dencunced excommunicated] But by the rubrick be- 
fore the office for burial of the dead, the ſaid office like- 
wiſe ſhall not be uſed for any that die unbaptized, or that 
have laid violent hands upon themſelves. WE. 


And no man able to teflify of his repentance] But where 
ſuflicient evidence did — the biſhop of ſuch per- 
ſon's repentance; commiſſions have been granted, both 
before and ſince the reformation, not only to bury per- 
ſons who died excommunicate, but in ſome caſes to ab- 
folve them, in order to chriſtian burial, Gi, 450. 


There were anciently other cauſes of refuſal of burial þ 
particularly, of heretichs, againſt whom there was an eſpe- 
cial vide in the canon law, that if they continued in 
their hereſy, they ſhould not have chriſtian burial : Of 
which we have a remarkable inſtance a little before the 
reformation, in the caſe of one 'I'racy, who was pub« 
lickly accuſed in convocation of having expreſſed hereti- 
cal tenets in his will! and being found gullty, a com- 
miſſion was iſſued to dig up his body, which was accor- 
dingly done. 


Allo 


Burtal. | 


Alſo perſons wet receiving the holy ſacrament, at leaſt at 
* were exeluded from chriſtian burial by a deeree of 
vurth Lateran council, which became afterwards 4 
law of the Engliſh church. 
In like manner, perſons killed in duels, tilts or tourng= 
ments, 
But at this day it ſeemeth, that theſe prohibitions are 


reſtrained to the three inſtances before mentioned ; of - 


perſons excommunicate, unbaptized, and that have laid 
violent hands upon themſelves, | 

And of this laſt fort are to be underſtood, not all who 
have procured death unto themſelves, but who have done 
it voluntarily, and conſequently have died in the commiſ- 
ſion of a mortal ſin ; and tot ideots, lunaticks, or perſons 
otherwiſe of inſane mind. 

The firſt eccleſiaſtical rule which occurreth as to this 
matter, is the 34th canon of the firſt council of Braga, in 
the year 563: which forbids any burial ſervice for thoſe, 
8 i ipfis inferunt mortem. But in Wilkins's 

uncils, Vol. 1. p. 129. the fifth chapter of the 2d 
book of the Panitential of Egbert Achbiſhop of York, 
written about the year 355 (which chapter is plainly ta- 
ken from the canon of Braga) adds this limitation, they 
do it by the in/tigation of the devil. And at p. 232, the fif- 
teenth of the canons publiſhed in king Edgar's time, 
about the year 960, adds a further limitation, Jf they do it 
&* voluntarily by the inſtigation of the devil. Theſe two 
authorities, V heatley on the common prayer quotes from 
2 oollection, to prove, that our old eccleſiaſtical 

aws make no exception, in favour of thoſe who kill them- 
ſelves in diſtraction. But they prove, even as they ſtand 
in Fohnſon, that ſuch were not comprehended under thoſe 
laws. And accordingly, the Decretum of Gratian, Part 
zd, Cauſ. 23. Qu. 5. Cap. 12. inſerting the canon of 
Braga, adds to it voluntarie. And the note there is, ſecus, 


| per furorem : tunc non imputaretur, 


Now we ſhould not, without neceflity, underſtand our 
own rubrick to be ſo much ſeverer, than the preceding 
conſtitutions, as to place mad people in the fume rank 
with excommunicate and unbaptized perſons, and to pu- 
niſh a poor creature for what in him indeed was no crime, 

The proper judges, whether perſons who died by their 
own hands were out of their ſenſes are, doubtleſs, the 
coroner's jury. The miniſter of the pariſh hath no au- 
thority to be preſent ut viewing the body, or to ſummon 
or examine witneſſes, And therefore he is neither inti- 

R 3 tled, 
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tled, nor able to judge in the affair; but may well ae - 
quieſce in the publick determination, without making an 

private inquiry, Indeed, were he to make one, the opi- 
nion which he might form from thence, could uſually be 
33 only on common diſcourſe, and bare aſſertion. 


nd it cannot be juſtifiable to act upon theſe, in contra- 
diction to the deciſion of a jury, after hearing witneſſes 
upon oath, And tho' there may be reaſon to ſuppoſe, 
that the coroner's jury are frequently favourable in their 
judgment, in condderitien of 'the Circumſtances of the 
deceaſed's family with reſpect to the forfeiture ; and their 


verdict is in its own nature traverſable : Yet the buria] 


may not be delayed, until that matter upon trial ſhall f- 
nally be determined. But on acquittal of the crime of 
ſelf- murder by the coroner's jury, the body in that caſe 
not being demanded by the ns it ſeemeth that a cler- 


pyman may and ought to admit that body to chriſtian 
urial | | 


Office of byrial, 7. By the rubrick ; The · prieſts and clerks meeting the 


Ringing at ſune 
rals 


Fee for buyial, 


devotion of the faithful, we will that juſtice 
to the churches by the ordinary of the place fler ti vrai. 


not to be ſold : But albeit the 


Forps at the entrance of the churchyard, and going before 
it either into the church, or towards the grave, ſhall ſay as 


is there appointed. 


By which it ſeemeth to be diſcretionary in the miniſter, 


whether the — ſhall be carried into the church or not. 
c 


And there may 
of infection. | 
8. Can. 67, After the party's death, there ſhall be 
rung no more but one ſhort peal, and one before the bu- 

rial, and one other after the burial, 2 
9. Langton. V de firmly injoin, that burial ſhall not be 
denied to any one, upon the account of any ſum of money be- 
cauſe if any thing hath been accu/tomed to d (oe by the pions 
e done thereupm 


good reaſon for this, eſpecially in caſes 


Shall not be denied] Or delayed. Lind. 278. 


Upen the account 4 any ſum of money] For burial ought 

clergy may not demand any 
thing for burial, yet the laity may be compelled to ob- 
ſerve pious and laudable cuſtoms. But in ſuch caſe, the 
clerk muſt not demand any thing for the ground, or for 
the office ; but if he ſhall alledge, that for every dead 
perſon ſo much hath been accuſtomed to be given to the 
miniſter of to the church, he ſhall recover it. Lind. 


hs Heth 


Hath.heen ag1/lomed to be given] That is, of old, and 


for ſo long time as will create a preſcription, altho' at 


firſt given voluntarily, For they who have paid fo lon 
are preſumed at firſt to have bound themſelves veluntarily 
thereunto. Lind. 279. | 
T. 15 Ja. Topſal and Ferrers, Edward Topſal, clerk, 
parſon of St Botolph's without Alderſgate, London, and 
the churchwardens of the ſame, lihelled in the eccleſiaſci- 
cal court againſt Sir John Ferters, and alledged, that there 


Was a cuſtom within the city of London, and eſpecially 


within that pariſh, that if any perſon being man or wo- 
man die within that pariſh, and be carried out of the 
pariſh to be buried elſewhere, in ſuch caſe there%ought ts 
Do paid to the parfon of this pariſh if he or ſhe be buried 
elſewhere in the chancel ſo much, and to the church- 
wardens ſo much, being the ſums that they alledged were 
by cuſtom payable unto them, for ſuch as were buried in 
their own chancel ; and then alledging, that the wife of 
Sir John Ferrers died within the parith, and was carried 
away and buricd in the chancel of another church, and 
ſo demanded of him the ſaid fum. Whereupon for Sir 
ohn Ferrers a prohibition was prayed, and upon debate 
it was granted, for this cuſtom is agaipft region, that he 
that is no pariſhioner, but may paſs thro' the pariſh, or 
Jie in an inn for that night, ſhould if he then die be forced 
to be buried there, or to pay as if he were, and ſo upon 
the matter to pay twice for bis burial, Fob. 175. 
Hut Dr Gibſon faith, à fee for burial belongs to the 


miniſter of the pariſh in which the party deceaſed heard 


divine ſervice, and received ſacraments, whereſoever the 
corps be buried, And this, he obſerves, 4s agreeable to 
the rule of the canon law, which ſays, that every one, 
after the manner of the patriarchs, ſhall be buried in the 
Tepulcbre of bis fathers z nevertheleſs, that if any one 
deſires to be buried etſewhere, the ſame ſhall not be hin- 
red, provided that the accuſtomed fee be paid to the mi- 
niſter of the pariſh where he died, -or at leaſt a third part 
of what ſhall be given to the place where be ſhall be 
buried, For the underſtanding of which it is to be noted, 
that anciently all perſons in their wills, made a ſpecial 


oblation or bequeſt to the church at which they were ts 


be interred; and the people in theſe days dependin 
much upon the prayers of the living for the good of their 
Jouls after death, thoſe of better condition coveted often- 


- Ximes to he buried in religious houſes, with u view to 


ter aflſtances which they hoped to roveive from the 
ids | 1 wie 
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ſolemn and conſtant dcn there: alſo, where the 


oblations were like to be plentiful, the religious were led 


by that proſpect to deſite and promote it. 


By which 


means parochial miniſters would have been depri ved of 


what belon 


ged of common right to them, and to no other ; 


if the laws which indulged the ſuperſtitious conceit of 
being buried in religious houſes, had not at the ſame time 
provided for the ancient parochial rights ; which ſome- 
times was the third, ſometimes the fourth part (according 
to the cuſtoms of different places) of what was given to 
the religious houſes : the laws probably preſuming, that 


the oblations to thoſe houſes would be much larger, than 


what was uſually given to the parochial miniſters, Gi 


2, 3 

And this was called the canonical portion; and the 
cuſtom into a fixed fight of the pari 
ence it is, that in diſpenſations for bury- 


oblation grew b 
miniſter. And 


ing elſewhere, reſervations haye been made of the rights 
of thoſe churches where the parties die. And (to take 


off the weight in ſome meaſure of the ſaid caſe of Topſal 


and Ferrers) he ſaith, that this right was not denied, but 
ſeemingly acknowledged, by the temporal court in the 
aforeſaid caſe; where the ſuit, by the rector and church- 


wardens of St Botolph's' Ald 
fee of burying in the chanc 


ate was for the cuſtoma 
cl there, becauſe the 


rſon 


died in their pariſh, and was buried in the chancel elſe- 
where. For tho' a prohibition was granted becauſe the 


cuſtom was unreaſonable, yet that unreaſonableneſs (he 


ſays) was grounded upon the perſon's being only a ſtranger, 


ſe] 
tet 


Arent to die in the pariſh, For ſo the report it- 
f expreſſes the ground of the prohibition, *' This cuſ- 
is againſt reaſon, that he who is no pariſhioner, 


„ but may paſs thro' the pariſh, or lie in an inn for a 


„ nigh 
« if Fe 


| 
ih 


t, ſhould be forced to be buried there 
were,” Which is, in effect, a recogn 
„in caſe the party deceaſed hath dwelling in the pa- 
and is a parjſhioner,  Gib/, 

not ſo well comport with the la 


ay as 
1 the 
[But this doth 
words of the recited 


caſe, which ſuppoſeth it to be unreaſonable for a man to 


pay twice for his burial.) 


he proportion of fees due for the burial of perſons, 


Whether to 


e 
"Eular 


to the ingumBent for buryin 
1 05 Voluntary, lud the op 


- 


In or out of the 


the lneumbent or churchwardens, whether for 

ariſh, depends upon the partl= 

«and cultorn of egeh pariſh reſpectlyely, For 

the foundation of the 

n or necellity of pays 
3 


Ing 


2 
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laid down of granting prohibitions ; for defe 


Birial, 
ing ariſes from cuſtom ; which is the ground of what is 
before obſerved out of Lindwood. But altho' the rule of 
the canon law is, that in caſe of denial of the cuſtomary 
fee, juſtice is to be done by the ordinary; and tho' the 
books of the common law allow this to be, in its nature, 
a matter properly of ſpiritual cognizance, yet it is a very 
great abatement from that allowance that the femporal 
courts reſerve to themſelves the right of determining, firſt, 
Whether there is ſuch à cuſtom, in caſe that is denied; 
and, ſecondly, Whether jt is a reaſonable cuſtom, in caſe 
the cuſtom itfelf is acknowledged. Upon the firſt of theſe 
heads, a prohibition was granted, in the caſe of Andrews 
and Symſon, MH. 27 C. 2, in which, two . were 

of juriſdic- 
tion, and for defect of trial: and the prohibition granted 
on' this occaſion was ranked under the ſecond head, and 
compared to the caſe of a modus decimandi, which may 
be demanded in the ſpiritual court, but if the cuſtom be 
denied, a prohibition will lie ; becauſe the rule of pre- 
ſcription is different in the ſpiritual court, from that in the 
temporal. And on the like denials, we find other prohi- 
bitions alſo granted ; as where the church of Weſtminſter, 
for burying in the abbey, demanded 501, and the cathedral 
of Yor 37 over and = the common fees. Upon the 
ſecond of theſe two heads, viz. the unreaſonableneſs of the 
cuſtom, a prohibition was granted in the forementioned 
caſe of Tepſal and Ferrers, where the ſame fees were claim- 
ed by the rectors and churchwardens of the pariſh out of 


' which the corps was carried, that were uſually paid there 


for the place in which the corps ſhould be buried elſewhere. 
But tho' ſuch demand was reckoned a hardſhip upon a 


ſtranger or traveller who ſhould happen to die there; no 


fault was found with the rule of praportion of the fee, in 
caſe the party deceaſed had been a fixed pariſhioner, 000% 
454. 2 Kb, q78. 3 Keb. 523. 
ut here it Is to be obſerved, that in the foregoing caſe 
of Andrews and Symſon, the demand was a fee of four 
nobles for a pariſhioner, and of four marks for a ſtranger 
which proportion and difference were not exedpted again 
by the court as unreaſonable, but (as hath been ſaid) the 
rohibitlon went only becauſe the cuſtom was denled. 


Wk 


402, 


10, \ expences, according to the degree and Funeral charges, 
vality of the deceaſed; are to be allowed of the goods of 
e deceaſed, before any debt or duty whaticever, 3 %. 


11, The 
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Burial. 


EY 11. The carcaſe that is buried belongeth to no one; but 
2e x, geth ; 


Monuments. 


moved, without licence from the ordinary. G{ 7 


I 


K * L cognizance, if abuſed or re- 
106 20%. , 
And a corps once buried, cannot be taken u 


mov 
Or re. 


That is, to be buried in another place, or 55 Me: 
but in the caſe of a violent death, the coroner may take 
up the body for his inſpection, if it is interred before he 
comes to view it. | 

In the lent affizes holden at Leiceſter, 11 C 12 J. 
the caſe was, one William Haines had digged up the ſe- 
veral graves of three men and one woman in the night, 
and had taken their winding meets from their dolles, 
and buried them again; and it was reſolved by the juſtices 
at ſerjeants inn in fleet ſtreet, that the property of the 
ſheets remained the owner's, that is, in him who had the 
wr of therein, when the dead body was wrapped there- 
with, tor the dead body is not capable of it; and that the 
taking thereof was felony, 12 Co. 11 3 
12. Lord Coke ſays, concerning the building of erecting 
of tombs, ſepulchres, or monuments for the deceaſed, it 
church, chancel, common chapel, of church yard, in con- 
yenient manner, it is lawful ; for it is the laſt work of cha- 
rity that can be done for the deceaſed, who whilſt he lived 
was a my temple of the holy ghoſt, with a reverend re- 

tiſtian hope of a joyful reſurrection. And the 


and e 
| — of them is Rn of the common law as it 
* 


3 in the book of the 9 £4, 4, 14. (the lady Viche's 
eaſe, wife of Sir Hugh Wiche z) and fo it was agreed by 
the whole court, . 10 7%. in the common pleas, be- 
tween Gorpen and Pym. And for the defacing thereof, 
they that build or erect the ſame ſhall have the ation du- 
ing thelr lives {as the lady Wiche had in the eaſe of the 
4, 4.) and after their deeeaſes, the heir of the deceaſed 
ſhall have the ation, But the building or erecting of the 
ſepulchre, tomb, or other monument, ought not to be to 
the hindrance of the celebration of divine fervice, 3 [nt 


And again, he ſays, if a nobleman, knight, eſqulre, 
or other, be buried in a church, and haye his coat armour 
and pennions with his arms, and ſuch other enſigns of 
honour as belong to his degree or order, ſet up in the 
church ; or if a grave ſtone or tomb be laid or made for a 
monument of him: in this caſe, altho' the freehold of the 
church be in the parſon, and that theſe be annexed to the 


freehold ; yet cannot the parſon or any other take them 


or 


Birtal. 


of deface them, but he is ſubject to an action to the heir 


and his heirs in the honour and memory of whoſe anceſ- 
tor they were ſet up. 1 l. 18. 1 

But Dr Watfn ſays, this is to be underſtood of Tuch 
monuments only, as are ſet up in the iles belonging to 
particular perſons; or if they are ſet up in any other part 
of the church, he ſuppoſeth it to be underſtqod, that 


they were placed there with the incumbent's conſent. 


d | | 
And Dr Gibſon obſerving 23 faith thus: Monu- 
ments, coat armour, and other enſigns of honour, ſet up 
in memory of the deceaſed, may not be removed at the 
leaſure of the ordinary or incumbent, On the contrary, 
if either they or any other perſon ſhall take away or de- 
face them, the perſon who ſet them up ſhall have an action 
againſt them during his life, and after his death the heir 
of the deceaſed ſhall have the ſame, who (as they ſay) is 
inheritable to arms and the like, as to helf-laoms ; and it 
avails not, that they are annexed to the freehold, tho? 
hat is in the parſon. But this, he ſays (as he conceiveth,) 
is to be underſtood with one limitation, If they were firſt 
ſet up with conſent of the ordinary; for tho' (as my lord 
Coke ſays) tombs ſepulchres or monuments may be erec- 
ted for the deceaſed in church or chancel in convenient 
manner, the ordinary muſt be allowed the proper judge 
f that conveniericyz inaſmuch as ſuch erecting (for o 
e adds) ought not to be to the hindrance of the celebra= 
on of divine ſervice; and if they ape erefted without 
'conſent, and upon inquiry and inſpectlon be found to the 
hindrance of divine ſervice, it will not (he 7 be 
denied, that in ſuch eaſe the ordinary hath ſufficient au- 
7 to deeree en removal, without any danger of an 
action at law, 6% 483. 454: 
Whether a ſes is due to the [neumbent for erefting a 
grave ſtone or monument In the ehurehyard, hath been 
veſtioned by ſome; and no cafe hath occurred wherein 
the ſame hath received a judicial determination, It ſcem- 
eth to be an argument in favour of the incumbept, that 
altho? It is neceſſary to bury the dead, yet it is not neceſſu 
to erect monuments : and after the foil hath been broken 
for interring the dead, the graſs will grow again, and 
continue beneficizl to the incumbent ; but after the erec- 
tion of a monument, there ceaſeth to be any further pro- 
uce of the ſoil in that place. And if the incumbent's 
— is neceſſary for the erecting a monument, it ſeemeth 
that he may preſcribe his own reaſonable terms; or if an 


accuſtomed 


— 


* 
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Nh burial, 


© Burial, 

accuſtomed fee hath been paid, that ſuch cuſtom ought ts 
be obſerved, | 

13. By the 3 J. c. 5. If any popiſh recuſant, man or 
woman, not being excommunicate, ſhall be buried in any 
place, other-than in the church or churchyard, or not uc- 
cording to the eccleſiaſtical laws of this realm; the execu- 
tors or adminiſtrators of ſuch perſon buried, N the 
ſame, or the party that cauſeth him to be ſo burled, ſhall 
forfeit aol. one third to the king, one third to him that 


hall ſue in any of the king's courts of record, and one 
third to the poor of the pariſh where ſuch perſon died, 


— 
— —— 


Calendar, See Malendgr. 
Calumny. (Oath of.) See Paths. 


Cambridge. See Colleges. 


Canon. 


OR the office of canons, in cathedral or collegiate 
F churches ; ſee Deans and chapters, 


* 
— ern nn rear : 
— 


Capa. 


C AP A, the cope, was one of the prieſt's veſtments; ſo 
called, as it is ſaid, à capiendo, becauſe it containeth 
or covereth him all over. Lind. 252. 


 - Carthuſians. See Yonalteries. 


Caſula. 


11 


Caſula, 
CAL A, the cheſible, was a ent worn by the 
prieſt, next under the cope; and is ſaid to have been 


ſo ealled, as being a kind of cottage (as it were) of little 
houſe, covering him, Lind. 252. 


Catechiſm, 


1. Y Can, 59. Every parſon vicar or eurate, upon 
| B ever fand, und holiday before evening prayer, 
hall for half an hour of more, examine and inſtruct the 
youth and ignorant perſons of his ariſh, in the ten com- 
mand ments, the articles of the belief, and in the lord's 
prayer; and ſhall r hear inſtruct and teach them 
the eatechiſm ſet forth in the book of common priyer. 
And all fathers, mothers; maſters and miſtreſſes mall 
eatife their children, ſervants, and apprentices, which 
have not learned the eatechifin, to came to the church at 
the time Ir do hear, and to be erdefed 
by the miniſter until they have learned the ſame, And if 
any miniſter neglect his duty herein, let him be ſharply 
reproved upon the firſt 2 and true natice thersef 
or to the biſhap or ordinary of the place, If after 

bmitting himſelf, he ſhall willingly offend therein again; 
let him be ſuſpended, If fo the third time, there Fein 
little hope that he will be therein reformed ; then excom- 
municated, and ſo remain until he be reformed, And 
likewiſe if m7 of the ſaid fathers, mothers, maſters or 
miſtreſſes, children, ſervants or apprentices, ſhall negle& 
their duties, as the one ſort in not cauſing them to come, 
and the other in refuſing to learn, as aforeſaid ; let them 
be ſuſpended by their ordinaries (if they be not children,) 
and if they ſo perſiſt by the ſpace of a month, then let 
them be excommunicated. : 

2, And by the rubrick : The curate of every pariſh ſhall 
diligently upon ſundays and holidays, after the ſecond 
leſſon at evening prayer, openly in the church inftrut 
and examine ſo many children of his pariſh ſent unto him, 
3 — ſhall think convenient, in ſome part of the cate- 

wm, ; 


And 


130 Catechiſim. 


And all fathers and mothers, Maſters and dames, (hall 
cauſe their children ſervants and apprentices — have 
not learned thelr eatechiſm,) to come to the chureh at the 
time appolntod, and obediently to heat, and be ordered by 
* eurate, until ſuch time as they have learned all that 
therein da appointed for them to learn, | 

3. That part of the church eatechiſm Which treats of 
the ſucraments, is not in the ad nor 6th of Kd, 6, but was 
added in the beginning of king James the firſt his relgu, 
upon the conference at Hampton court. C/ 4379. 

+ In the office of publick baptiſm ; the alder dls 
recteth the podfathets und godmothers to take care, that 
the child be brought to the biſhop to be confirmed by him, 
ſo ſoon as he of ſhe can ſay the ereed, the lord's prayer, 
and the ten commandments in the vulgar tongue, and be 


further Inſtructed In the church eatechlſm ſet forth for 
that purpoſe, 


Cathedzals, 


Or'gin of cathe- 1, 
Gals, 


peror, the other converts in thoſe days and in the 
K times, who were many of them governors and 
nobles, ſettled great and large demeſne lands on thoſe who 
converted them, and the firſt oratories or places of publick 
worſhip are ſaid to have been built upon thoſe lands: 
which firſt oratories were called cathedre, ſedes ; cathedrals, 
fees, or ſeats; from the clergy's conſtant reſidence thereon. 


God. 347. 
ome bo. . The diſtinction between cathedral, conventual, and 
tween cathedral, collegiate Churches, perhaps may be beſt underſtood, from 


— and the deſcription given by Lindwood of the ſeveral names: 


——— properly ſpeaking, ſays he, a chapter is ſpoken in reſ- 
pect of a cathedral church; a convent, in reſpect of a 
church of regulars; a college, in reſpect of an inferior 
church, where there are collected together perſons living in 
common. Gib/. 172. | 


Cathedral 3. The ſees of biſhops ought 4. to be fixed in ſuch towns 
churches te be oftly as are noted and populous. hen this was made a rule 
—ͤ— é— of the church by a canon of the council of Sardica, the 


only deſign ſeems to have been, to prevent the needleſs 
multiplication of biſhops ſees; inaſmuch as that canon, 
' . deſcribing 


FT ER the converſion of Conſtantine the ems. 


deferibing ſuch a ſmall elty, as within which a biſhop's ſee 
ſhould not be eſtabliſhed, calls It ſuch à one as a ſingle 


reſbyter might be ſuſelent for, In point of numbers, 
ut it was afterwards underſtood by the canon law, that 


of what extent, or how populous ſoever, the dloceſe or 


juri{diftion of a biſhop might be, it was moſt agreeable to 
the epiſcopal dignity, to pac the ſee or eathedral church 
in ſome large and conſiderable town, Purſuant to which, 
with exprels reference to the aforeſaid council; and to the 
dectees of pope Leo and pope Damaſus, it was decreed in 
a council ids archbiſhop Lanfrank, that certain eplſco- 
es which before had been in ſmall towns and vil- 
ages, ſhould be ſettled In the moſt noted places 4 and ſv- 
veral were accordingly removed, as Dorcheſter to Lincoln, 
gelſey to Chicheſter, Kirton to Exeter i Which rule was 
alſo bſerved In fixing the ſees of the five new biſhopricks 
ereRted by king Henry the eighth. %% 171. 
And every town which hath a ſee of au biſhs 7.594 in 
It, Is thereby Intitled to the honour of a elty. Gib/ 171, 
And lord Coke defineth a elty thus: A elty (lalth he) 
is a borough Incorporate, which hath, or hath had, a bi- 
ſhop z and tho! the biſhoprick be diſſolved, yet the city 
remaineth, I Inf. 109, a 
But this extendeth not to the cathedral churches in 
Wales; divers of which are eſtabliſhed in ſmall villages, 


4. Beſides the proper revenues of cathedral churches, to Certain forfei- 


be applied towards the repair thereof, there are divers for- 


tures for the t- 
pair of cathe- 


feitures by ſeveral canons of archbiſhop Stratford, to be {;,1, 


diſpoſed of to the ſame purpoſe ; to wit, for the unfaithful 
execution of wills; for extorting undue fees for the pro- 
bate of wills; for undue commutation of penance ; and 
half the forfeitures for exceſſive fees at the admiſſion of a 
curate, 


5. —_— ſee or cathedral (as ſuch) is exempt from ar- Cathedral er- 


chidiaconal juriſdiction, Thus a biſhop's ſee having been 
newly erected within the limits of a certain archdeaconry, 
it was repreſented, that the archdeacon had preſumed to 
exerciſe his juriſdiction over the biſhop there conſecrated, 
and the church: and Gregory the ninth decreed there- 
upon, that this ſhould no more be done, but that the bi- 
ſhop ſhould be exempt from the archidiaconal juriſdiction : 
which decretal epiſtle became part of the body of the canon 
law. Gib, 171. | 


empt from the 
archdeacon's la- 
riſditions 


6, For the freedom of elections in general, it was thus EleQions is «a» 
provided by the ſtatute of the 3 Ed. 1. c. 5. Becauſe elecs Wedtal:. 


ſient ought ty be free, the king commandeth upon great forftiture, 
- that 


236 


 Cathedzals. 


that no man by force of arms, nor by malice, or menacing, 

diſturb ak * election. og La 
Which ſtatute, being general, did evidently include ec- 
clefiaſtical elections ' as well as others 1 but ſome doubt 
having probably been made, whether they were iticyuded 
it was judged adviſeable to tnoye the King for a fpeclal de- 
claration to that purpoſe, in the avricuti geri, 95 d. 2. C: 
Th. If any dignity be vacant, whirt eleftion it to be made, it 
it moved 72 the eleftors may freely male their eleffien, with- 


wy ten ora and all prayers and oppreſſion 
Tn ny this be n 75 an 45 | They . 1 


fret arcording thorn of Aztates 4 Mt rt that is, 
9 — Ge fee ſtatute of the 4 11 4 ; which 
alſo was, but e of the common 1 U. 169, 


6 2. Gil. 17 
1154570 by Gy/ j Els. 7. 6. it ts thus 0180 eee. 
by the 4 the founders f cathedral and collegigtt hurcher; 
and by the latte; and good orders f => ame, the elettion: pre 12 
tations and nominationt of ice ether pern to 
room or place in the ſame, are ts Be Bad and mad f the fitte/t 
and mt meet per fe og ing capable / the ſame eleftions pre- 
ations and nominations, freely, without any reward gi af 
thing given or — the ſame 3 and fbr 5 oh true per 
ance wheresf, y; ſome e eftors droves und nominators in the 1 
bave or ſhould take a corporal oath to make their Hettions pre- 
fentations and nominations 29 1 yet notwithAending, it 
it fond by experience, that the ſaid elettiont preſentationt an 
nominations be many timer oe» and brought to paſt wit 
money giftr and rewards, whereby the 2. to 4 hr 


reſented ov nominated, wanting money of friends, art ſeldom tr 
« all preferred, contrary to thi meaning of” the ſaid 
whdert, and the ſaid good flatuter 4 of dinancet, and to the 
at 3 „ my hes the commonwealth and off 


ate 
the realm of it it enatted, that if any 15 
or perſon or 1 A e 4 corporate, which 'on 
reſentation or nomination, ow voice or affint in the ehotee 


elettion preſentation or nomination 0 777 „n te have room of 
— In ny of the ſaid cathedral or wk erate churehes, hall 
receive or take, 1 10 accept any promif agreement caves 
nant bond or other aſſurance ts receive of have, any Rays 00 
reward or 6 profit, dirrotiy or indivettly, either te 
ſelf or themfetver, or te 7 7 ow of bis or their andi, for bis 
q 42 vorre wr * eh eleftion profentation of nomi- 
4 ar afore/ai dyke " tn om theneeforth the Place yon 
— 22 then have in any 


17 of o 
2 22 be vel, and thy ſame may be 72 
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Cathedꝛals. 
1 * 7 if ſuch perſon ſo Mindint were naturally 


And if any officer of any 9 oy 7 churches or other perſon | 
t 


having room or place in the ſame, ſhall direttly or indiroctiy 

or receive, or by any way device or means contratt or agree to 
have or receive any money reward or profit whatſoever, for the 
having or reſigning up of the ſame his room or place, for any 
other to be placed.in the ſame z every perſon ſo taking or con- 
tractiug ſhall forfeit double the ſun of money, or value of the 
thing /o received or agreed to be received or talen; and every 
en by whom or for whom any money 1 or reward as 


ift 
tm pcs be given or agreed to be paid, ſhall be uncapable 


of that place or room for that time or turn, and ſhall not be had 
nor taken to be a lawful officer or to have ſuch room or place 
there, but they ta whom it /hall appertain ſhall appoint another 
as if ſuch perſon were dead or had reſigned, ſ. 3. 

And for the more * election preſentation and nomina- 
tion of officers and other perſons to have room or place in any of 
the 2 churches ; at the time of every ſuch election preſentation 
or nomination, as well this preſent act, as the orders and flatutes 
of ſuc! place concerning ſuch election preſentation or nomination 
to be had, ſhall then and there be publickly read; upon pain that 


ny perſon in whom default thereof ſhall be, ſhall forfeit 40 l. 


TY 

All which forfeitures ſhall be, half to him or them that will 
ſue for the ſame in any of the queen's courts of record, and ha 
te t * 1 ſuch cathedral or collegiate church where ſuch 7 
fence ſhall be committed, l. 4. 

As to the methods of proceeding in elections, they de- 
pend in a great meaſure upon the local ſtatutes and cuſ« 
toms of each cathedral and collegiate body, and therefore 
cannot be brought under the rules which the ancient ca- 
hon law hath laid down, Nevertheleſs, it may be of uſe, 
in caſes which the ſtatutes have left doubtful, or not clearly 
determined, to ſet down here ſome rules relating to elec- 
1 which lie diſperſed in the body of the canon law, 

95 

(1) Concerning the time for eleftion, this the canon 
law determines that It ſhall not exceed the ſpace of three 
months from the vacancy, and If it be deferred longer 
(without lawful impediment) the electors ſhall for that 
turn loſe thelr right of election, and the ſame ſhall devolvye 
upon thoſe who have the next right, who alſo ſhall All up 
the vacancy within other three monthe, on pain of eanon- 
ical'cenſures, And after the election, they ſhall notify 
the ſame to the perſon elected, ſo ſoon as they reaſonably 

Vol. I, $ can 
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can; who ſhall aſſent thereunto within the ſpace of one 


month, and within three months afterwards ſhall procure 


confirmation thereof, otherwiſe the election (If there be no 
lawful impediment intervening) ſhall be void, But the 
election, or any citation or proceſs relating thereto, ought 
not to be before the interment of the — 

(2) Concerning the manner of proceeding to the elee- 
tion, it is — 

wanted, or benefices to be diſpoſed of, the canons abſent 
are to be cited, if conveniently it may be, unleſs there be 


a cuſtom to the contrary ; otherwiſe what is done in their 


abſence ſhall be of no effect. 

(3) And no perſon ſhall conſtitute a proxy in the buſi- 
neſs of election, unleſs he be abſent in a place from whence 
he ought to be cited (and not in a foreign country, or the 
like), and hindred by juſt impediment from attending, of 


which he ſhall cauſe proof to be made upon oath if re- 


quired, In ſuch caſe, if he will, he may conſtitute one 
of the chapter or collegiate body to be his proxy. 

But if none of the chapter will be his proxy, he cannot 
depute any other without conſent of the chapter, nor give 
his vote by letter, which ought not to be given before the 
meeting for the election, but only at that time. 

And if one of the chapter be conſtituted proxy generally, 
if he nominate one perſon upon his own account, and an- 
other in the name of his conſtituent, it ſhall paſs for no- 


thing; but if he hath a ſpecial proxy, to chuſe ſuch a 


perſon by name, then he may lawfully conſent to the 

election of one in his own name, and to the election of 

another in the name of his conſtituent, 
(4) When the election is to be made, and all are pre- 


ſent who ought, and will, and can conveniently attend; 
three of the ſociety ſhall take the votes of every one, ſe- 


cretly and oo and put the ſame in writing, and then 


immediately publiſh the ſame amongſt them all; and on 
caſting ap the votes, he ſhall be „ Who has the ma- 
jority of legal votes. | 


And they cannot vary after the votes are publiſhed for 


then they ought to proceed to caſt up the votes, and de- 


clare the election. 


+ SY By the majority is meant, the majority of the whole 
number 


of electors ; therefore if there are 5 eleQors, and 


à of them chuſe one perſon, end 2 another, and 4 another, 
' he who has the three votes ſhell not be duly elected, as 
not being choſen by a majority of the electors, 


I (6) By 


„ that when canons or prebendaries are 
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(6) By the majority of le votes (the major & /anior 
pars) are exelud ol, who are Ales - dr. 
tion, that thelr votes ſhall not be good, If |e ha | appear 
that they have not a legal right to vote, and it ſhall after- 
wards be made appear upon appeal or otherwiſe that they 
have no legal right, Now perſons may be diſqualified ſeve- 
ral ways : as by cuſtom; or by their own crime, where 
they have committed any offence which renders them in- 
capable, So perſons under ſuſpenſion, or under the greater 
excommunication, can neither be el nor be them- 
ſelves elected. | 

But if a member be in pn, altho* not of right, 
he may be an elector, and ſuch election is valid, provided 


he be in quiet poſſeſſion, becauſe he believeth that he hath 


ht. But if from the firſt, before the election is made, 
it ſhall be denied that he hath ſuch right, and he is ad- 
mitted under proteſtation, that his voice ſhall be valid if 
indeed it ought to be valid, and that it ſhall not be valid 
unleſs it ſhall appear that he hath ſuch right; in ſuch caſe 
his poſſeſſion ſhall not avail. 

(7) Where. the votes are equal, one who is an elector 
being choſen, ſhall have the preference before one who is 
not an elector: As for inſtance, if there are 7 voters, and 
3 of them chuſe one of the ſeven, and other 3 chuſe an- 
other who is not of the ſeven; he of the ſeven who is 
choſen ſhall have the preference, provided he himſelf con- 
ſent and agree to his election, and there be no canonical 
impediment. | 

(8) If the leſſer number of the electors, proceed preci- 
pitately to make election before the reſt who ought to be 
preſent are come in; ſuch election is void, altho' the ma- 
jor "+ of the whole number ſhould aflent to it after- 
wards, But if after ſuch undue election made, and divers 


of the electors are gone home, they who remain ſhall pro- 


ceed to another election, ſuch other election is alſo void; 
for they ought to appeal. | 

9) A preeletion into a place not vacant, is void. And 
ſo it was declared in the court of king's bench, F. 34 
C. a. in the caſe of Stainhve and Owen: Dr Owen was 
elected prebendary in the church of St David's, where ſuch 
elections had been uſual, when all the prebends were full; 
but upon a vacancy' Dr Stainhove wes admitted, and the 
eburt would not grant a mandamus to admit Dr Owen, 
betauſe (as is there ſaid) it was a ridiculous cuſtom to elect 


8 2 where 
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where no prebend Was vacant, for that there cannot be an 
election but into a void place. (2 T. Jones. 199.) * 

It is true, there may be a preelection; and upon a death, 
the perſon may afterwards be admitted: But ſuch preelec- 
tion binds not the body, ſo as that they may not elect any 
other when the vacancy happens; eſpecially, where the 
electors are the patrons, and are alſo the perſons to admit. 
The caution given in this caſe by the canon law is, not to 
chufe to the place which ſhall 
they chuſe a man to be a brother or fellow of the ſociety, 
a promiſe to confer upon him the next vacant benefice, 
ſuch election is good. Gib/. 176, 7, 8. 

How the firſt 7+ here the dean or other chief governor of any cathedral 
fruits of the re or collegiate church, hath a certain portion of the poſſeſſions alone 
1 Pn limited to his office ; and Ape u vicar, petty canon, 
ee. and other mini/ter ſpiritual another alone and diſtinctiy li- 
mited to his * office: they ſhall be rated for their fir/t 
fruits ſeparately and not jointly. 26 H.B. c. 3. l. 25. 

Cathedral the 8. The cathedral church is the pariſh church of the 
pariſh ebureh of whole dioceſe (which dioceſe was therefore commonly 
called parechia in ancient times, till the application of this 
name to the leſſer branches into which it was divided, 
made it for diſtinction's ſake to be called only by the name 
of dioceſe :) and it hath been affirmed, with great proba- 
bility, that if one reſort to the cathedral church to hear 
divine ſervice, it is a reſorting to the pariſh church, within 

; the natural ſenſe and meaning of the ſtatute, C/ TAL 
| | pon 


—————æꝓ—1ä ͤ— 2—᷑ !6— —— 


— 


This eaſe ſeems to be fomewhat miſreported 1 The prebendy 
at gt David's are in the gift of the biſhop, and therefore the 
eleQion could not be to a prebend; Rut there are in that 
church fix 8 gd to one of theſs it ſeemeth that 
the pre«eletion was made, Three of the reſidentiaries are names 
ed by the biſhop, vis, the chantor, chancellor and treaſurer, 
12 other three are eledlve out of the _ the prebendaries, 
The euſtom had prevailed for ſome time, for the fix to agree to 
ele&t a ſeventh ſupernumerary j; who mould, in return of the ob- 
ligation; keep raſidenee, and do the buſineſs of his eleftors, and 
ſhould ſucceed to the next vacaney in the chapter by election. 
{i ſeemeth from the abovementioned report, that Dx hay= 
. thus pre-elefied, was refuſed to be admitted, Upon 
which he moved for a wandaimnus z but the court would net 

rant the ſame, ſuch pre-elettion being merely void. This en⸗ 
6m at Bt David's, after fore endeavours ts be eentlnued, hath 
now (it is ſaid) intirely vealed, 


be next vacant; but if 
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E. which account it is ordained by a canon of Simon 
Mepham archbiſhop of Fant pa) that in certain caſes 
they who cannot be cited perſonally, hor in their dwelling 
houſe, may be cited in their pariſh church; and if they 
have no pariſh church, or that doth not appear, then they 
ſhall be cited in the cathedral. G/. 1003, | 

And by Can, 65, Excommunicates ſhall! be denounced 
every ſix months, as well in the pariſh church, as in the 
cathedral church of the dioceſe. | 
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9. In honour of the cathedral church, and in token of Acknowledg- 


ſubjection to it, as the biſhop's ſee ; every parochial mini- 
ſter within the dioceſe, pays to the biſhop an annual pen- 
ſion, called anciently cathedraticum. This acknowledg- 
ment is ſuppoſed to haye taken riſe from the eſtabliſhment 
of diſtinct pariſhes, with certain revenues, and thereby the 
ſeparating of thoſe diſtricts from the immediate relation 
they lol York to the cathedral church. By a canon of 
the council of Bracara, this penſion is called honor cathe- 
dre epiſcopalis, and reſtrained (if it was not limited before) 
to two ſhillings each church; which canon became after- 
wards part of the canon law of the church, with this gloſs 
upon the words #wo ſhillings (viz. at moſt; for ſometimes 
leſs is given); and hath been received in England, as in 
bther churches, under the name of /nedaticum, of /ynodals, 


becauſe generally paid at the biſhop's ſynod ne Eater 
Ci. 17 1. 


meat paid there- 
unto upon that 
account, 


to, Langton, Biſhops ſhall be at their cathedrals, on Rops refdence 


ſome of the greater feaſts, and atleaſt In ſomme part of lent, that, 


Lind. 1 30. 

60550 Biſhops ſhall reſide at their eathedral churches, 
und officiate there on the chief feſtivals, on the lord's days, 
and in lent, and in advent, Athen, 55, 
 Othebon, Biſhops ſhall be perſonally reſident to take 
care of thelr flock, and for the comfort of the churches 
n to them; eſpecially on ſolemn days, In lent and 
advent { unleſs thelr abſence be required by thelr ſupe- 
flors, or for other Jp cauſe, Mthon, 118, 

11. Can. 42. 


very dean maſter ar warden or chief Dean and chaps 


governor of any eathe ral or collegiate church, ſhall be 8 


reſident there fourſcore and ten days, conjunetim or divis 
ſim, in every year at the leaſt, and then ſhall continue 
there in preaching the word of god, and keeping good 
nue except he ſhall be otherwiſe let with welghty 
and urgent eauſes to be approved by the biſhop, of in any 
other lawful fort diſpenſed _ ad when he is preſent, 


3 he 


Adminiſtration 
of the holy com- the holy communion ſhall be adminiftred upon prineip 


las of this realm, be dili 


: Cathedzals i , \ 

he with the reſt of the _ canons or prebendaries reſident, 
ſhall take ſpecial care, that the ſtatutes and laudable cuſ- 
toms of their church (not being contrary to the word of 


god or prerogative royal), the ſtatutes of this realin bein 
85 concerning eccleſiaſtical order, and all other wine 


ſtitutions now ſet forth and confirmed by his majeſty's 


authority, and ſuch as ſhall be lawfully enjoined by the 
biſhop of the dioceſe in his viſitation according to the ſta- 
tutes and cuſtoms of the ſame church or the eccleſiaſtical 
gently obferved ; and that the 
petty canons, vicars choral, and other miniſters of their 
church, be urged to the ſtudy of the holy ſcriptures z; and 
every one of them to have the new teſtament not only in 
engliſh, but alſo in latin, | 
Can, 44.  Prebendaries, at large, ſhall not be abſent 
from their cures above a month in the year ; and reſiden= 
tiaries ſhall divide the year among them, and when their 
reſidence is over, ſhall repair to their benefices, 
t2. Can, 24: In all cathedral and collegiate church 


feaſt days, ſometimes by the biſhop (If he be preſent), and 
ſometimes by the dean, and at ſome times by a canon or 
nr z the principal miniſter uſing « decent cope, 
nd being aſſiſted with the goſpeller and epiſtler 1 
according to the advertiſements publiſhed in the ſeventh 
year of queen Elizabeth (hereafter following), The (aid 
communion to be adminiſtred at ſuch times, and with 
ſuch limitation, as is ſpecified in the book of common 
[kn th Provided that no ſuch limitation by any con- 
uction ſhall be allowed of, but that all deans, wardens, 
maſters, or heads of cathedral and collegiate churches, pre- 
bendaries, canons, vicars, petty canons, ſinging men, and 
all others of the foundation, ſhall receive the communion 
four times yearly at the leaſt, 
13. Can. 43. The dean maſter warden or chief go- 
vernor, prebendaries and canons in every cathedral and 
collegiate church, ſhall preach there in their own perſons, 


ſo often as they are bound by law ſtatute ordinance or 


cuſtom z and if they be ſick, or lawfully abſent, they ſhall 
ſubſtitute ſuch licenſed preachers to ſupply their turns, as 
by the biſhop ſhall be thought meet to preach in eathe- 
dral churches, And if any otherwiſe negle& or omit to 
ſupply his courſe, the offender ſhall be puniſhed by the 
bibo or by him or them to whom the jirf{diMon of 


chat church appertaineth, according to the quality of the 


offence, 


And 


doctrine either ſtrange 


\ 
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And by Can. 51. The deans preſidents and reſiden- 
tiaries ap Cathedral or collegiate church, ſhall ſuffer 
to preach unto the people in their churches, 


no 
except be allowed by the archbiſhop of the province, 
or by the biſhop of the ſame dioceſe, or by either of the 


univerſities. And if any in his ſermon ſhall publiſh any 
„or diſagreeing from the word of 
or from any of the thirty nine articles, or from the 
of common prayer; the dean or the reſidents ſhall 


by their letters, ſubſcribed with ſome of their hands that 


heard him, ſo ſoon as may be, give notice of the ſame to 
the biſhop of the dioceſe, that he may determine the mat- 
* and take ſuch order therein as he ſhall think conve- 
nient. 


in a cathedral or collegiate church, need not to read the common 
od to ecclefhaſt tz but it 


14. By the 13& 14 C. 2. ©: 4. A leftnrer being choſin LeQuren, 
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prayer, at other perſons admitt ical 
Bal bs client openly to declare hit aſſent — 
things therein contained, f. 20. 
1s. The advertiſements publiſhed in the ſeventh year 444i to be 
of queen Elizabeth, and referred to in Can. 24, aforego- worn there, 
ing, are as follows: Item, In the miniſtration of the holy 
communion in enthedral and collegiate churches, the 
principal miniſter ſhall uſe a cope, with goſpeller and 
epiſtler agreeably z and at all other prayers to be (aid at 

e communion table, to uſe no copes but ſurplices, 
Item, That the dean and prebendaries wear a ſurplice, 
with a ſilk hood, in the quire z and when they h in 
the cathedral or collegiate church, to wear a hood, 

And at the end of the ſervice book in the ſecond year 
of Edward the ſixth, it is ordered, that in all cathedral * 
churches, the archdeacons, deans, and prebendaries, be- | 
ing graduates, may uſe in the quire, beſide their ſurpli- 
ces, ſuch hoods as pertaineth to their ſeyeral degrees, 
. — they have taken in any univerſity within this 

m. | 

16, Churches collegiate and conventual were always vi- Vittation there» 
ſitable by the biſhop of the dioceſe ; if no ſpecial exemp- % 
tion was made by the founder thereof, Hughes, c. 28. 

And the viſitation of cathedra/ churches doth belong 
unto the metropolitan of the ppovince ; and to the king, 


when the archbiſhoprick is yacant, 1d, 
17. The ſee of a biſhop is intitled to the ornaments of Ornaments to go 


the chapel at his death, This was declared in the biſhop * be legte. 
of Carliſle's caſe, 21 Kd. 3. and is pleaded by lord Coke 


in the csſe of Corven and Pym, as good law; that al- 
S 4 though 
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though other chattels belong to the executors of the de- 
ceaſed, and ſhall not go in ſucceſſion, yet the ornaments 
of a chapel of ap ng biſhop, are merely in ſucceſſion, 
Gibſ, I Jr, : 


Cathedrals of the 18. Concerning the cathedral churches of the new 
nw foundations foundation, it is enatted by the qr K. 8. c gi that the 


ding hall have powver to declare and nominate by letters patents 
or other writing under the great ſeat, | ſuch nume, of biſhops 
ſuch number of cities (ſort for biſhops), cut ebureber, and 
arne, by mietet and Hour, at ll appertain z and (out 
of the revenues of the diflolved monaſteries) te endow them, 
with poſſeſſions, after ſich manner and condition, at he 
ſhall think neceſſary and convenient, 

And it appears by a ſcheme for new cathedrals and bl. 
ſhopricks, under the hand of king Her. g. that his de- 
ſign was, to erect many moro — ant to the powers gl- 
ven by thle act) than were erected, 1 Burnet, 262, 

By the charters of foundation of the new cathedral and 
collegiate churches erected by the ſaid king, it is order. 
ed that they ſhould be ruled and governed PR to 
be ſpecified in certain indentures then after to 
by him : which ſtatutes were accordingly made and de. 
livered to the ſaid churches, but not indented, Where. 
upon the act of the 1 Mar. „%. 3. c. 9. aſſerting the ſaid 
ſtatutes to be therefore void, gave power to the ſaid queen, 
to ordain ſuch ſtatutes and ordinances for the ſame, as 
ſhould ſeem good unto her: but ſhe died, before much 
was done, Afterwards the ſame power was oo to 
queen Elisabeth, by the 1 L. c. 22. during her life; 
who gave power to the eccleſiaſtical commiſſioners to pre- 
pare new ſtatutes for the ſame, which accordingly were 
prepared and finiſhed in the month of July 1572, ready 
For the royal confirmation; but this (for what reaſon, 
ay oy accident, appears not) was never obtained, 

„ 181, | 
| But by the 6 An, e. 21. in order to ſettle the diſputes 
which had ariſen concerning the validity of ſuch ſtatutes, 
it is enacted, that in all cathedral and collegiate churches 
founded by ting Henry the eighth, ſuch flatutes as have been 
uſually received and 2 in the government of the 
Jame reſpect . vocy ſince the reſtoration 4 king Charles the ſecond, 
and to the objervance wheredf the deans and prebendaries and 
other members of the ſaid churches from the ſaid time have 
wed to be ſworn at their inflalments or admiſſions, ſhall be 
god and valid, and be taken and adjudged to be the Aatutes 
of the ſuid churches reſpedtively ; nevertheleſs fo far forth only, 
0 3 as 


be made 
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er of them are in ny manner repugnant to or 
t ab en fit of the ehureh 71 land as the 
it now by law eftabliſhred, of the laws if the land, 
hich act, together with the caſes that have happened 
thereupon, falleth in more properly under the title Deen 


40 the 
i 


and Chapters, 


Cathedzattcum. 


CATHEDRATICUM hath been treated of under 
the title next aforegoing. 


Caveat. 


Caveat is a caution entred in the ſpiritual court, to 

ſtop probates, adminiſtrations, licences, difpenſa- 
tions, faculties, inſtitutions, and ſuch like, fron\ being 
W without the knowledge of the party that en- 
ters it. 

And acaveat is of ſuch validity by the canon law, that 
if an inſtitution, adminiſtration, or the like, be granted 
pending ſuch caveat, the ſame is void. Al. Par. 145, 6. 
1 Lev. 157. Owen, 30. 

But not ſo by the common law. For by the common 
law, an admiſſion, inſtitution, probate, adminiſtration, 
or the like, contrary to a caveat entred, ſhall ſtand good 
in the eye of which law, the caveat is ſaid to be only a 
caution for the information of the court (like a caveat 
entred in chancery againſt the paſſing of a patent, or in 
the common pleas againſt the levying of a fine) z but that 
it doth not preſerve the right untouched, ſo as to null all 
ſubſequent proceedings, becauſe it doth not come from 
any ſuperior; nor hath it ever been determined, that a 
bilhop became a diſturber, by giving inſtitution without 
regard to a cayeat z on the contrary, it was ſaid by Coke 
and Doderidge, in the caſe of Hutchins and Glover, H. 
14 Fa. that they have nothing to do with a caveat in the 
common law, Gib/, 778, 2 Bac. Ar. 404. Ayl. Par. 


145, 6. 
| * Ceſſion, 


2 | 


Ceſſion. See Aboſbance. _ 


as. — 


Chancellozs, Kc. 


Chancellor, 1. HE word chancellor is not mentioned in the com- 
| | Ir and but rarely in our ancient records ; 
dit ſeemeth to have grown into uſe in imitation of the like 
title in the ſtate ; inaſmuch as the proper office of a than- 
cellor as rv was, to be _ 7 the ſeals of 8 Lo 
or biſhop, as appears from divers entries in the re- 

8 = archbiſhops of 21 Gi 986, 

2. This office (as it is now underſtood) includeth in jt 
two other offices, which are diſtinguiſhed in the commiſ- 
ſion by the titles of official principal and vicar general, 
'The proper work of an official is, > _ cauſes between 
party and party, concerning wills, legacies, marri 
and the like, which are matters of temporal cognate. 
but have been granted to the eccleſiaſtical courts by the 
-conceſſions of princes. The proper work of a vicar g 

neral is, the exerciſe and adminiſtration of juriſdition 
ely ſpiritual, by the authority and under the direction 


Offieia} principal 
— prinelp 


of the biſhop, as viſitation, correction of manners, grant- cello 
ing inſtitutions, and the like, with a general 2 ſtica 
of men and things, in order to the preſerving of diſcipline twer 
and good government in the church. Gibſ. Intrad. 22. civil 
Gibſon's Tratts 108. % of a 
And although theſe two offices have been ordinarily tiſed 
granted t yet we find in the acts and records of zeal, 
the ſeveral ſees frequent appointments of vicars general ners 
ſeparately, upon occaſional abſences of the archbiſtops into 
'or biſhops, Gibſen' Traci 110. | the 
For the vicar general was an officer occaſionally con- in tl 
ſtituted, when the biſhop was called out of the dioceſe, artic 
by — embaſſies, or attendances in parliament, or of b 
other affairs whether publick or private; and being the offic 
repreſentative of the biſhop for that time, his commiſſion oath 
contained in it all that power and juriſdiction which til} . pref 
reſted in the biſhop notwithſtanding the appointment of F 
an official, that is, the whole adminiſtration except the othe 


hearing 
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Chancellozs, &c. 
hearing of cauſes in the conſiſtory court, Gibſ, Introd. 
340 Dr. Gibſon takes occaſion to wiſh, that theſe 


offices might be kept ſeparate till ; the office of vicar ge- 
neral to be veſted in the hands of ſome grave and prudent 


- clergyman, uſually reſident within the dioceſe; and that 


of official, (as being converſant about temporal matters) 
in the hands of a layman, well ſkilled in the civil law. 


Gib /. Ve. a 
3. Commiſſacy is he that is i the biſhop to commiey, 


ſome certain place of the dioceſe, to affiſt him; and in 
moſt caſes hath the authority of official 42 and 
vicar general within his limits. Terms of the law. Tit. 
Commiſſary, + Inf 338. 

The chancellor is not confined to any place of the dio- 
ceſe, nor limited to ſome certain cauſes only of juriſdie- 
tion z but every where throughout the whole dioceſe he 


ſupplieth the biſhop's abſence, in all matters and cauſes 


eccleſiaſtical within his dioceſe. But the authority of 
commiſſaries, as it is reſtrained to ſome certain place of 
the dioceſe, ſo is it alſo reſtrained to ſome certain cauſes 
of juriſdiction, limited unto them by the biſhops : for 
which reaſon the law calls them officiales foranei, as re- 
{trained cuidam foro only of the dioceſe, God. 81. 


4. And what is ſaid of commiſſaries may be alſo ap- Arch 


plied to the officials of ſuch archdeacons as have a con- 
current juriſdiction with their biſhop, GI Tratts 114, 


rehdeacon's of» 


By Can. 127, No man ſhall be admitted a chan. Wifcation, 


cellor, commiſſary, or official, to exerciſe any eccleſia- 
ſtical juriſdiction, except he be of the full age of ſix and 
twenty years at the leaſt, and one that is learned in the 
civil and eccleſiaftical laws, and is at the leaſt a maſter 
of arts, or batchelor of law, and is reaſonably well prac- 
tiſed in the courſe thereof, as likewiſe well affected and 
zealouſly bent to religion, touching whoſe life and man- 
ners no evil example is had, and except before he enter, 
into or execute any ſuch office, he ſhall take the oath of 
the king's ſupremacy in the preſence of the biſhop, or 
in the open court, and ſhall ſubſcribe to the thirty nine 
articles, and ſhall alſo ſwear that he will to the uttermoſt 
of his underſtanding deal uprightly and juſtly in his 
office, without reſpet of favour or reward; the ſaid 


oaths and ſubſcription, to be recorded by a regiſter then 


preſent, 


And they are alſo to take the oaths at the ſeſſions, a8 


other perſons qualifying for offices, 1 


Chancelloꝛs, &. 


In the ſecond year of king Charles the firſt, Dr. Sutton, 
chancellor of Glouceſter, was ſued before the high com- 
miſioners, for that he being a divine, and having never 
been brought up in the ſcience of the eivil or canon laws, 
nor having any underſtanding therein, took upon him the 
office of chancellor, contrary to the canons and conſtitu- 
tions of the church. Whereupon he prayed a prohibi. 
tion in the common pleas, ſuggeſting that he had a free- 
hold in the chancellorſhip, and ought to enjoy the ſame 
for life: but the court would not grant the prohibition ; 
becauſe it belonged to the ſpiritual courts to examine the 
abilities of ſpiritual officers z and ſo, tho“ a lay perſon 

ains a freehold by his admiſſion to a benefice, yet he ma 
e ſued in the ſpiritual court, and deprived for that cauſe, 
on 987. | 
ut of later days, when Dr Jones, chancellor of Lan- 
daff, was libelled againſt for ignorance, prohibition was 
prayed, and alſo obtained upon this foot of freehold; 
and when conſultation was prayed, as in a caſe of mere 
cecleftaſtical cognigzance, and the prayer was ſupported by 
the precedent of Dr Sutton, the court inclined againſt it, 
and denied Sutton's caſe to be law. Gib/, 987, 4 Mad. 
1 
: 6. Concerning the nature and extent of the power of 
chancellors, as that name is underſtood at preſent, biſhop 
Stillingfleet ſaith as follows : 

There is a difference in law and reaſon, between an 
ordinary power depending on an ancient preſcription and 
compoſition (as it is in ſeveral places in the deans and 
chapters within their precincts), and an ordinary power 
in a ſubſtitute, as a chancellor or vicar general. For al- 
tho' ſuch an officer hath the ſame court with the biſhop, 
ſo that the legal acts of court are the biſhop's acts by 
whoſe authority he ſits there, ſo that no appeal lies from 
the biſhop's officer to the biſhop himſelf, but to the ſupe- 
rior; and altho' a commiſſary be allowed to have the 
power of the ordinary in teſtamentary cauſes, which were 
not originally of eccleſiaſtical juriſdiction: yet in acts 
which are of ſpiritual and voluntary juriſdiction, the caſe 
is otherwiſe, For the biſhop, by appointing a chancel- 
lor, doth not diveſt himſelf of his own ordinary power; 
but he may delegate ſome parts of it by commiſſion to 
others, which goes no farther than is expreſſed in it. For 
it is a very great miſtake in any to think, that ſuch who 
act by a eleguted power, can have any more power than 
is given to them, where à ſpecial commiſſion is wy 

| or 


Chancellozs, &c. ; 


for the exerciſe of it. For by.the general commiſſion no 
other authority palleth, but that of hearing cauſes; but 
all acts of voluntary Juriſdiftion require a ſpecial com- 
miſſion, which the biſhop may reſtrain as he ſees cauſe, 
For, as Lindwood faith, ating paſſes by virtue of the 
office but the hearing of cauſes f ſo that other acts depend 
upon che biſhop's particular grant for that purpoſe, And 
the law no where determines the bounds of a chancel» 
lor's power as to ſuch acts; nor can it be ſuppoſed fo to 
do, ſince it is but a delegated power, and it is in the 
right of him that deputes to cireumſeribe and limit It. 

either can uſe or cuſtom inlarge ſuch a power, Which 
depends upon another's will, And however by modern 
practice the patents for ſuch places have paſſed for the life 
of the perſon to whom they were firſt granted yet it 
was not ſo by the ancient eccleſiaſtical law of England. 
For Lindwood affirms, that a grant of juriſdiction ceaſeth 
by the death of him who gave it; or otherwiſe it could 
never paſs into the dean and chapter /ede vacante, or ta the 

uardian of the ſpiritualties, 


will, perhaps diſagreeable to him, It is' true, that by the 
ſtatute of the 37 H. 8. c. 17. mere doctors of laws are 
made capable of exercifing all manner of eccleſiaſtical ju- 
riſdiction; but it doth not aſſign the extent of their ju- 
riſdiction, but leaves it to the biſhops themſelves, from 
whom their authority is derived. And the law ftill dif. 
tinguiſheth between ordinary and delegated power ; for 
the former ſuppoſeth a perſon to act in his own right, and 
not by a deputation, which no chancellor or official doth 
pretend unto, 1 Still, i o. 

Note, voluntary juriſdiction is exerciſed in matters which 
. no judicial proceeding, as in granting probate of 
wills, letters of adminiſtration, ſequeſtration of vacant 
benefices, inſtitution, and ſuch like; contentions juriſdie- 
tion is, where there is an action or judicial proceſs, and 
conſiſteth in the hearing and determining of cauſes be- 
tween party and party, yl. Parerg. 318. 

And the diſtinction which biſhop Stillingfleet here 
Jayeth down, between contentious and voluntary juriſdie- 
tion, as the one is ſuppoſed to be conveyed to the official, 
and the other to remain in the biſhop, is ſupported, as ta 
the contentious juriſdiction, by the books of common law z 
which affirm, that a biſhop may well ſue for a penſion or 
other right before his own chancellor; and ſay, that the 
archbiſhop having conſtituted an official principal Fw 

ean 


And he gives a good reaſon 
for it, that the biſhop may not have an official againſt his 
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dean of the arches) to receive appeals, cannot afterwards 
come Into that court, and execute the office himſelf, Add 
to this, what Is generally ſald, that if a biſhop doth not 
conſtitute a chancellor, ay be obliged to do it by the 
archbiſhop of the province, G13/, 926, 

But as to the other branch, to wit, voluntary juriſdie. 
tion, as viſitation, inſtitution, licences, and the like ; all 
this doth remain in the archbiſhop or biſhop, notwith- 
ſanding the general grant of all and all manner of juriſ- 
dition to the official, And therefore in our ancient ec- 
cleſiaſtical records, we find ſpecial commiſſions to hear 
and determine matters found and detected in the viſitation, 
granted by the viſitors to ſuch perſons whoſe zeal and in- 
tegrity they could confide in, for the effectual proſecution 
of the crimes and vices detected. In like manner inſti- 
tutions, licences, and the like, can belong to chancellors 
no otherwiſe, than as the right of granting is conveyed 
to them diſtinctly and in expreſs terms; And all that is 
here ſaid of chancellors, holds equally in the caſe of com- 
miſſaries and officials, according to reſpective powers 
delegated to them. Gib/. 987. 

nder the appellation of delegated juriſdiction, in a 
large ſenſe, may be comprehended the juriſdiction of arch- . 
deacons, who exerciſe ſuch branches of epiſcopal power 

in ſubordination to the biſhops) as have been anciently 
plligned to them, eſpecially the holding of viſitations : and 
fdeans, deans and chapters, and prebendaries, who exer- 


be epiſcopal juriſdiction of all kinds, independent from 


e biſhops, tho' no juriſdiction at all could accrue to 

em otherwiſe than by grant from the biſhops, or by the 
arbitrary and — A, E of the 8 Both of 
theſe, however originally delegated, have long obtained 
the ſtyle of ordinary juriſdiction, as belonging of courſe 
and without any expreſs commiſſion, to the ſeveral offices 
befofementioned. GI.. Introd. 22. 

But the r which we properly call delegated, is the 
power of chancellors, commiſſaries, and officials z which 
they exerciſe by expreſs commiſſion from the reſpective 
ordinaries, to whoſe ſtations or offices ſuch powers are 
annexed. 1d, 

7. As the biſhop may bound commiſſions in point of 
wer, ſo he may alſo bound them in point of duration, 
The commiſſion of official, for hearing of cauſes, is the 
only one which the biſhop is pfetended to be under an 
obligation to grant, and he (as official) hath leſs ſhare 
than any other in the ſpiritual adminifiration z and yet 
even 


5 8 being laid upon 


Chaneellozs, &c. 
even In this the rule of the law is, that the power of offi 
elals ceaſeth, not only by revocation, but by the death of 
him who deputed them, And the reafon glven for It ls, 
that otherwiſe upon the death of the biſhop the guardian 
of the ſpiritualties (and the ſame holds good of the ſuc- 
ceſſors alſo) might have an unacceptable perſon intailed 
upon him, Accordingly, before the reformation, and for 
ſome time after, we find new commiſſions for offices of 
all kinds generally granted ther, after the conſecra- 
tion or tranſtation of a new pz and thoſe grants uſu- 
ally either to continue during pleaſure in expreſs words, 
or without any mention of the continuance for life or 
other term, and ſo equally revocable at the pleaſure of 
the biſhop. The ſame ſeemeth to have continued, at leaſt 
the common ſtyle, for ſome years in the reign of queen 
Elizabeth; and in the next reign we find it a queſtion in 
the cafe of the prebend of Hatcherley, whether any con- 
firmation could bind the ſucceſſor ; and tho? in the caſe of 
Dr. Barker, in the twenty-firſt year of king James, the 
court were of opinion, that the biſhop had no right to 
take from him his office of commiſſary and vicar ge- 
neral, which was granted for life, it is to be obſerved, 
that that had been made by deed from the biſhop 
himſelf, who therefore was bound by his own act, and 
could not undo it at pleaſure; but in the next rei 
3 Cha. in Sutton's caſe, it is mentioned again as a — 
ul point, whether the grant of the predeceſſor, (however 
confirmed) could bind the ſucceſſor, Grbſ. Intred. 25. 
And it ſhould ſeem that the grantees themſelves doubt- 
ed their title for life, in the known way of commiſſions, 
according to the eccleſiaſtical method ; and therefore for 
greater ſecurity (no doubt by the advice of common law- 
yers) they obtained the offices by way of letters patents, 


with the habendum and other attendants on temporal 
grants; in which way they ſtill continue. And it is now 


taken for clear law, in the caſe of biſhops and other or- 
dinaries, that the grant of an office for life by the prede- 


.ceſſor, whether judicial or miniſterial, if it be confirmed 


by the dean and chapter, is binding to the ſucceſſor, But 


-it is to be remembred, that this is an allowance, and not 


a command; the law declares ſuch grants good when 
made, but doth not direct them to be made; in this the 
biſhop is at his own —_— as much as ever, no reſtraint 

im by any law of this realm. 


The 


272 


Chanecellozs, &c. 

The ſame holds much more ſtrongly, in the caſe of 
grants for more lives, and grants in reverſion. In favour 
of a grant for one life, it may be alledged that the grantee, 
under the uncertainty of the life of the grantor, would 
have no encouragement to ſequeſter himſelf from all other 
buſineſs, and turn his thoughts wholly to the execution 
of that office; and that by the time he hath attained a 
competent knowledge of perſons and things relating to it, 
he may be removed : but theſe cannot be pleaded in fa- 


vour of grants for more lives, and E in reverſion. 


It is true, the temporal courts do ſo far reſtrain ſuch 
grants, as to declare them void, unleſs warranted by pre- 
cedents before the 1 Elia. in the caſe of biſhops, and be- 
fore the 13 Elix. in the caſe of others (in which years the 
two ſtatutes were made againſt the laying theſe and the 
like unreaſonable burdens upon ſucceſtors) ; and they al- 
ſo do declare them void, unleſs they be granted freely and 
without reward, and unleſs the grantee (ſuppoſing him of 
full age) appear to have ſufficient vhs or for the 
work. But they have allowed them to be —4 upon the 
foundation of precedents ſubſequent to the 1 Hi. on pre- 
ſumption that there might be precedents before j and they 
have alſo allowed grants to minors to be good, on pre- 
ſumption that in due time they will qualify themſelves for 
the offices, and that until ſuch time as they ſhall come of 
age they may ſupply the places by deputies, G1 ntrod, 
20. „ 16 


— — — 
1 * 


Chantry. . 


HANTRY, cantaria, was commonly a little — 1 
or particular altar, in ſome cathedral or paroc tal 
church; endowed with lands or revenues, for the main- 
tenance of a prieſt, to pray for the ſouls of the founder 
and his friends, 

A man might make a chantry by licenee of the king, 


without thervedinary.z for the ordinary hath nothing o 


The main uſe und intent of theſe chantries Was, for 
prayers for ſouls-departed, on a W of purgatory, 
and of being releaſed from thence by maſſes ſatisfactory: 
And prayer for ſuch fouls was the general matter 9 
| Obits, 


W 


Chantry. 
obits, anniverſaries, and the like, which were but ſeveral 


farms of prayer for ſouls, God. 329. 
Theſe chantries were diſſolved by the ſtatute of the x 


EA. 6. 4. 14 


— .  _ © 


Chapel. 


the initial letters of this word, as we have done 
in many other like inſtances; for it is evidently the ſame 
with the Latin word capella the Daniſh word is #apel, 
the Belgic capelle, the Spaniſh capilla. But from whence 
they have their derivation, ſeemeth not to have been ſa- 
tis 


ily accounted for. Perhaps the fame may be a. 


diminutive of the word capa, which hath been adopted to 
ſignify one of the priefts veſtments, ſo called (faith Lind- 
wood) a capiende, from its containing or covering the 
whole back and ſhoulders. For cha fs at firſt were only 
tents or tabernacles, ſometimes called field churches, be- 
ing nothing more than a covering from the inclemency of 
the ſeaſons, And the metaphor is transferred with our 


Engliſh word cope, which is uſed to denominate the ſame 


yeſtment, and fignifieth alſo a canopy of other vaulted 


covering. 80 coppe denoteth the round top of a hill, 80 

we ſay the cape of a wall ; the cape of a coat; cape, a 

framed „or other extremity z cap, a covering for the 
and other ſuch like.“ 


2. Private chapels are ſuch as noblemen and other re- Private chapels, 


built in or near their own houſes, for them and 
the families to perform religious duties in. Theſe pri- 
vai chapels and their ornaments are maintained at thoſe 
perſons charge to whom they belong and chaplains pro- 
vided for them by themſelves, with dream penſions: 


ſigious and worthy perſons have at their own private 
charge, 


and theſe anciently were all conſecrated by the biſhop of 


the dioceſe, and ought to be ſo ſtill, Degge P. 1. c. 13. 
Straford, JF do decree, that whoſoever again the pro- 
hidition of the canons ſhall celebrate maſt in eateries, chapels, 
houſer, or other places not conſeerated, without having obtained 
the licence of the dioceſan, fhull be ſuſpended from the ctlebra« 
Non o þ 1 PA NO — — * And oll licencet 
gran the , carbrating ma # not 
trated, ol her 5 2 or — punt 47 the 
living at ; conſiderable di/tance W the church, of notori 
GL. J. Wed 
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weak or infirm, all be void. Nevertheleſs the bende, ger 
nors, and canons of cathedral churches, and others of the clergy, 
may celebrate maſs in their oratories of ancient ereftion, as hath 


been accuſtomed. Moreover, the priefts who ſhall celebrate maſi 


in oratories or chapels built by the kings or queens of England, 
or their children, fhall-not incur ſuch pain, Lind. 233. 


In oratories] An oratoty differs from a church: for in a 
church there is appointed a certain endowment for the 
miniſter and others; but an oratory is that which is not 


built for ſaying maſs, nor endowed, but ordained for 


prayer, Lind. 233. 


Or other places) As ſuppoſe, in a tent, or in the open 
air. Lind. 233. 174 


Without having obtained the licence of the diaceſan] Such 
oratory any one may build, without the conſent. of the 
biſhop ; but without the licence of the biſhop, divine ſer- 
vice may not be performed there. And this licence he 
ſhall not grant, for divine ſervice there to be performed, 
upon the greater feſtivals; Lind, 233. 
Abundance of ſuch licences, 3. before and ſince the 
reformation, remain in our eccleſiaſtical records; not on- 
for prayers, and ſermons, but in ſome inſtances for 
craments alſo, But the law is (as Lindwood hath it in 


: his gloſs on the ſaid eg! that ſuch licence be granted 


ſparingly. And theſe reſtrictions were laid on, private 
oratories, out of a juſt regurd to places of publick wor- 
ſhip ; that while the laws of the church provided for great 
infirmities, or great diſtance, ſuch indulgence might not 
be abuſed to an unneceſlary neglect of publick or, paro- 
chial communion, Gib/, 212, "I 

And in the ſaid otatories, a bell might not be pu t up 
without the biſhop's authority, Lind, 233. 


At @ confiderable diſtance] As ſuppoſe, a mile of more; 
and in ſuch eaſe, and not otherwiſe (ſaith Lindwood), 
the biſhop 6ught to permit ſervice to be performed there. 
Lind, 33. 


By the » @q4 N Get ft nd f % 64: fi 4 
Open prayer in and throughout those acts, 1s explained 
thereby te be, that prayer whieh is far others te come 


unte or hear, either in common churches, or private 


chapels & orator les, 


Ny the 23 A/. e. 1. Every perſon which uſually on the 


ſunday ſhall have in his houſe divine ſervice which is eſta» 
bliſhed 


ment 
ee 


Hal 


hape - 
bliſtied-by the law of this realm, and be thereat himſelf 
uſually preſent, and ſhall not obſtinately refuſe to come 
to church; and ſhall alſo four times in the year at leaſt 


be preſent at the divine ſervice in the church of the pariſh 
wliere he ſhall be reſident, or in ſome other common 


church or chapel of eaſe; ſhall not incur the penalty of 


261; a'motith limited by the ſaid act, for not repairing to 
church. f. 12: | 


By Can. 71. No miniſter ſhall preach or adminiſter the 


holy communion in any private houſe, except it be in times 


of neceſſity, when any being either ſo impotent as he can- 
not go to the church, or very dangerouſly ſick, are deſirous 
to be partakers of the holy ſacrament z upon pain of ſuſ- 
penſion for the firſt offence, and excommunication for the 


ſecond, . Provided, that houſes are here reputed” for pri- 
vate houſes, wherein are no chapels dedicated and allowed 
by the eccleſiaſtical laws of this realm, And provided al- 


ſo, under the pain before expreſſed, that no chaplains do 
reuch or adminiſter the communion in any other places, 
ut in the chapels of the ſaid houſes; and that alſo the 

do the ſame very ſeldom upon ſundays and holidays: jd 
that both the lords and maſters of the ſaid houſes, and 
their families, ſhall at other times reſort to their own pa- 


riſh churches, and there receive the holy communion at 


the leaſt once every year, 


175 


3. The diſtinctlon of free chapels, is grounded on thei? Free chapels, 


freedom or exetription from all ordinary juriſdition, Gibſ, 


210; 
Sir Simon Degge ſays, it is agreed on all hatids, that 
the king may erect a free chapel, and exempt it from the 
juriſdi&ion of the ordinary, of may licenſe a ſubject ſo to 
dv, De H. 1. c. 12: 

And Dr Godolphin ſays, the king may licenſe a ſubſect 


to found a chapel, and by his chatter exettipt it from the 


viſitation of the ordinary. God, 144, | 

But Dr Gibſon obſerves nevertheleſs, that no Inſtances 
are produced in confirmation hereof f it is true, he ſays, 
that many free chapels have been in the hands of ſubjects 
but it doth not therefore follow, that theſe were not orl⸗ 
ginally of royal foundation, G//; att, 

By a conſtitution of archbiſhop Stratford, as before 
mentioned, min{fers which ofeiats in oraterics or chapels 
irefted by the hiugs or queens of England, or their children, 
Hall not need te have the licence of the ardinary, 


Chapel. 

Or their children] Which word children extendeth not 
further than to grand children; after theſe, they are eall- 
ed poſterity. Lind. 234. | fe 

All free chapels, together with the chantries, were 

iven to the king in the firſt year of king Edward the 
fx: except ſome few that are excepted in the acts of 


ament by which they were given; or ſuch as are 
* by the king, or his licence, ſince the diſſolution. 
e . 1. t. 12. , a | 8 

the king himſelf viſits his free chapels and hoſpi- 
tals, and not the ordinfty : which office of viſitation is 
executed for the king, by the lord high chancellor. O. 


14 * R | ” 
Free chapels may continue ſuch, in point of exemption 
mu dinary viſitation ; tho” the head or members do re- 

ceive inſtitution from the ordinaty. Gihſ. 211. 

. + In ſhort, the ſum of all is this: Free chapels en 
Learned and accurate biſhbp Tuiner) were places of reli 
ious worſhip, exempt from all ordinary juriſdiction, ſave 
only, that the incumbents were generally inſtituted by the 
biſhop, and inducted by the afchdeacon of the place. 
_ Moſt of theſe chapels were built upon the manors and un- 
, cient demeſnes of the crown, whilſt in The king's hands, 
for the uſe of himſelf and retinue wheh he came to reſide 
there. And when the crown parted with thoſe eftat 
the chapels went along with them, and retained their fi 
fyeedom ; but ſome lords having had free chapels in ma- 
nars that do not appear to have been ancient demeſhe of 
the crown, ſuch are thought to have been bullt and prl- 


. on grants from the crown. Tanne, Netit, Mongft. 
re * 4 z "y 


Chan det, #+, Of ebapels_(ubjodt to.» mother ch\rch, ſome are 


under a mat her 
urch. 


— 49 chapels of eaſe, others chapels of eaſe and parochial, 


ib. 209, 
chapel merely of eaſe, Is that which was not allowed 
a font at its inſtitution, and which is uſed only for the 
eaſe of the pariſhioners in prayers and preaching (ſacra- 
ments and burials being ved and performed at the 
mother chureh,) and commonly where the curate is re- 
movable at the pleaſure of the parochial miniſter; accord- 
ing to what Lindwood faith, where the miniſter of the 
mother church hath the cure of them both, yet he exer- 
 ciſeth the cure there by a vicar not perpetual, but tempo- 
rary, and removable at pleaſure; tho' in this caſe, Lind- 
wood obſerves elſewhere, that there may be in other re- 
ſpects the rights of a parochial chapel by cuſtom. 5 
were 


pariſh church, but (ſays Selden) may be filed 


where a chapel is inſtituted, tho“ with parochial rights, 
there is uſually (if not always) a reſervation, of repairing 
to the mother church, on a certain day of days, in order 
to the ſubordination. Gibſ, 299 
parochial chapel is that which "hath the parochial 
rights of chriſtning and burying z' and thisdiffereth in no- 
thing from a church, but in the want of a rectory and 
endowment. Degge P. 1. c. 12. 1 

For the privileges of adminiſtring the ſacraments (eſpe- 
cially that of baptiſm) and the office of burial, are the proper 
rites and juriſdiction that make it no _ a depending 
chapel of eaſe, but a te parochial chapel. For the 
liberties of baptiſm ſepulture, are the true dſſtinct 
parochial rites, And if any new hath acquired 
and enjoyed this immunity, then it differeth not from a 

ella 
parochialis, And till e 14300, in all trials of the 
rights of particular, curate, if it could be proved that 
any chapel had a cuſtom for free baptiſm and burial, ſuch 
place was adjudged to be a parochial church. Hence at 
the firſt erectlon of theſe chapels, while they were delign- 
ed to continue in ſubjeRion to the mother church, expreſs 
care way taken av the ordination of them, that there ſhould 
be no allowance of font or bells, of any thing that might 
be to the prejudice of the old church, And when any 
ſubordinate chapel did aſſume the liberty of burial, it was 
always Judged an . the rights of the mother 
church, to which the les of all Inhabltants oudht 
to be duly brought, and there alone interred. And if any 
doubt aroſe, whether à village were within the bounds of 
fueh a pariſh no argument could more directly prove the 
affirmative, than evidence glven, that the inhabitants of 
„ did bury their dead In the churchyard of the 
ſald pariſh, Xen, Par, Ant. $90, $91. 

J When by long uſe an 
became fixed and ſettled, many of the p 
ſo large, that ſome of the remote hamlets found it very 
inconvenient to be at ſo great a diſtance from the church; 
and therefore for the relief and eaſe of ſuch inhabitants, 
this new method was practiſed of building private oratories 
or chapels in any ſuch remote hamlet, in which a capel- 
lane was ſometimes endowed by the lord of the manor, 
or ſome other benefactor, but generally maintained by a 


ſtipend from the pariſh prieſt, to whom all the rights and 


dues were intirely preſerved, Ken. Par. Ant. 587. 
But in order to authoriſe the erecting of a chapel of eaſe, 
the joint conſent of the diocelan, the patron, and the in- 
| 14 cumbent 
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Fiſhes were ſtil} a,“ e 
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tant ofs wy we Was a Ehapel of caſt, and jt was 
wed eon the other fide, that time out of mind the (aid 
hamlet had faund # 7 ita de diving wth in the (aid 
chapel with part 1 thei if * ans (wh a my an wſyal 
compoſition upan the erectian of a chapel) paid þ certain 
ſum of money to the parſan and his predece | 
tithes ; the preſcription was held to be good, and a pro- 


hibjtion was granted, Gi. 209, 
And at the conſecration of a chapel, there was often 


ſome fixed endowment given to it, for its more light and 


eaſy dependence on the mother church ; in ſome places 
being endowed with lands or tithes, and in ſome places 
by voluntary contributions. Degge P. 1. c. 12, 

Yet nevertheleſs, at the firſt there were very many ſigns 
of the dependence of chapels on the mother church; of 
which the prime and moſt effectual was the payment of 
tithes and offerings and all profits whatſoever to the in- 
cumbent of the mother church, And therefore when ſuch 

ls were firſt allowed, a particular reſerve was always 

as — that ſuch a new foundation ſhould be no prejudice 
to the pariſh 9 and church. The conſtitutions of 
Egbert archbiſhop of York in the year 750, do take care 
that churches of ancient inſtitution ſhoul not be deprived 
of tithes or any other rights, by giving or allotting any 
part 


Chapel. 


purt to new oratorles. The ſume was alſo provided in a 
council under king Ethelred, by the advice of his two 
archbiſhops Alpheg und Wulſtan, Which conſtitution 
is alſo found in an elder council of Mentz; and in the 
imperkul eapitulaties. And by the laws of king Edgar 
made about the year 990, it was ordained, that every 
man ſhould ply his tithes to the u myyfre, to the elder 
or mother church; Only if « thaln or lord ſhould have 
within his own fee u church with a burial place (that 13, 
« parochial dure he might glye 4 third part of his 
tithes to ity but if It had no privilege of burial (that la, 
if it were & bare appendant chapel;) then the law was, to 
maintain the prieft out of his nine parts, that is purel 
ut Wis own charge; without laying any part of the biifde 
on the prieſt of the pariſh ehureh; n, Pur, Ants $94: 

Ahother matk of dependente on the mother chure 
Was eis: The inhabitants of the village whith wWas thus 
accommodated with « chapel, were upon ſome festivals br 
repair to the iether church as an Exprefiien of duty ang 
obedience to it; This praftice was enjoined by the 31ſt 
anon of the eguneif of Agatha, and Freommended By a 
deere of Gratian, and obtained as a euſtem in this king- 
dom, Vea when chapels were Arſt allowed ts gur 661- 
leges in Oxford, it was generally provided, that fuch 1i- 
berty ſhould be ne prejudice to the pariſh ehureh ; and 
that the ſcholars of every ſuch houfe ſhould frequent the 
ſaid parathial church in the greater ſolemnities of the 

ar, Which cuſtom doth ſtilf prevail at Lincoln col- 
ege, where the rector and fellows on Michaelmaſs day 
go in their reſpective habits to the church of 8t Michael, 
and on the day of All-ſaints to the church of All-hallows, 
Ken, Par. Ant. 595. 


Nor did the inhabitants of any village ſo privileged 


with a chapel barely viſit the mother church, and join in 
the divine ſervice; but as a farther ſign of ſubjection, 
they made their oblations, and paid ſome accuſtomed dues 
at thoſe ſolemn ſeaſons. This was ſometimes done upon 
every one of the three greater feſtivals of chriſtmaſs, eaſter, 
and whitſunday, Sometimes thoſe offerings were made 


only on the day of the dedication of the mother church. 


At other times and places, theſe folemn oblations were 
made only at whitſuntide, and this chiefly in cathedral 
and conventual churches, where, among all pariſh church- 
es that were appropriated to them, or of their patronage, 
the prieſts and people came in folemn proceſſion within 


the week of pentecoſt, and brought their uſual offerings. 
T 4 | Whereupon 
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ſu that thiv-eld euſtor 
1 or Whltſun-contrl- 


Whereupon we may 
wy — and _ to the — l 
utions that were allotted to the biſhops, and ate fil pa 

in ſome few dioceſes, 1. Far. Aut. 30% % 

It was « farther henour oye to mother churches, that 
all the hamlets and diſtant villages of « Ir made 
one of their annual proceony to the patochlal ehureh 
with flags and ſtreamere, and other anfigus of Joy an 


Kc This euſtom-might pobly-aſter the © 


Inireduges by the Normans for among the accleſi= 
aſtical conſtitutiang.made in Normandy in the yea, 1000, 
it is deereed, that enge in & year about pentecoſt, the 
prleſts and capellanes ſhould come with their people In a 
hun yep to the mother church," and for every houſe 
ould offer on the altar & wax 19 to inlighten the 

chureh, er ſamething of like value. Xn. Par. Ant. 395. 
Mercever, the capellane or curate of s chapel was to 
be * by an oath of due reverence and obedience to 
the rector ar vicar of the mother church, This ac of 
ſubmiſſion is injoined by a conſtitution of archbiſhop 
Winchelſea, And the aath was this : That to the pare» 
chial church and the rear and vicar of it, they would do no 
manner of hurt or prejudice in their oblations, portions, and all 
accuſtomed dues ; but as much as lay in their power, would de- 
fend and ſecure them in all reſpefts : that they would by no 
means raiſe, uphold, or any way abet grudges, quarrels, 
difference, or contention, between the ſaid rector or vicar and 
his pariſhioners ; but as far. as in them lay, would and 
maintain peace and charity bettween them, And it was or- 
dained, that all ſtipendiary prieſts and capellanes. ſhould 
make ſuch oath before the rector or yicar vr their deputy, 
on the firſt ſunday or feſtival after their admiſſion ; and 
ſhould not preſume to celebrate divine. ſerviee beſore ſuch 
oath was actually taken (at leaſt if the rector or vj:ar did 
inſiſt upon it), on penalty of, incurring irregularity, and 
ſuch other puniſhments, ay the, canons did inflict on all 
that violated. the conſtitutions, of holy church. And if 
53 faid capellanes, after ſuch oath taken, ſhould be con- 
victed of the breach of it, or if ſuſpected, ſhould not. he 
able to purge themſelves, that then they ſhould be turned 
out and proceeded. againſt as perjured. perſons, And if 
any capellane renounced this obedience, and preſumed to 
act in contempt of the mother church and the incumbent 
of it; a judicial proceſs was formed againſt him, of which 
the iſſue was to eject and ſuſpend him, Aen. Par. Ant. 

599, 600. 211 an 
And 
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of the church, or the wall of 
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* 
And Dr Kermet ſays, this canen remaineth fell! In its 


full forte, Kms Par, Ant, bor. | 
And Me Johfiſen ſalth accordingly, that they who 


officiate In any chapel of caſe, do to this day (wear obe- 


dience to the Incumbent of the mother church, J 


$0q, © 

The Inhabltants of « provink where there ts « chapel, 
tho! it is « parochial chapel, and tho' they do repair that 
chapel, are nevertheleſs of common right way ny to 
the repairs of the mother church. If they have ſeats at 
the mother church, to 7 thither when pleaſe, of 
recelye ſacraments of tals, of marry, edrifien, 
of buty at it, there ean be no pretence for & diſcharge. 
Nor can an wag pen that but that have 
time out of mind been difcharged (which alſe Is doubted 
whether it be of itſelf à full diſcharge) ; er that in con- 
ſideration thereof, they have pald ſo much to the repair 
Allens at or the 


ing-of a bell, or the like compoſitions (which are clear 
4 diſcharge), C/. 197, 
Dr Godolphin ſays, it is contrary to common righ 


that they who have a chapel of eaſe in a village, ſhoul 


be diſcharged of repairing the mother church ; for it may 


be that the church, being built with ſtone, may not need 
any reparation within the memory of man; and yet that 
doth not diſcharge them, without ſome ſpecial cauſe of 
diſcharge ewe. God. 153. 

If the chapel be three miles diſtant from the mother 
church, and the inhabitants who have uſed to come to 


the chapel, have uſed always to repair the chapel, and 


there marry and bury, and have never within ſixty 

been charged to repalr the mother church ; yet this is not 
any cauſe to have a prohibition : but & ought to ſhew 
ins the ſpiritual court their exemption, if hey have any, 
upon the endowment. 2 Rall Abr. 290. 

But if the inhabitants of a chapelry preſcribe to be diſ- 
chatged time out of mind of the reparation of the mother 
church, and they are ſued for the reparation of the mother 
** a prohibition lieth upon this Turmiſe, 2 NH 

br. 290. 2 
. 7 Ball and Croſs, The inhabitants of a chapelry 
within a pariſh, were proſecuted in the eccleſiaſtical 
court, for not pay ing towards the repairs of the pariſh 
church; and the caſe was, thoſe of the chapelry never 
had contributed, but always buried at the mother church, 
till about Henry the eighth's time the biſhop was — 

* vaile 


| 
| 
| 
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valled on to confers In conſidera. 


te them a burial p 
tion of which they agreed to pay towards ir of the 
mother church. All which appeared upom the Hbel. And 


it was held by Holt chief juſtice; that thoſb of u chapelry 
reſerlbe to be exempt. from repairing the mother 
church, as where it buries and chriſtens within It ſelf, 
and hath never contributed to tho mother church]! for In 
that caſe it (hall be Intended co-eval, and not à latter 
erection in eaſe of thoſe of the chapelry ; but here it ap- 
pears, that the chapel could be * an erectlon in eaſe 
and favour of them of the chapelry 4 for they of the cha- 
. pelry buried at the mother church till Henry the eighth's 
time, and then undertook to contribute to the repairs of 
the mother church. 1 Sa, 164, 165, And altho' at 
the firſt ſight, this may ſeem ſomewhat hard, yet it hath 
this good foundation of reaſon ; that all chapels, and all 
diſcharges from attending divine ſervice at the mother 
church, were originally matters of grace and favour z and 


the eaſe and convenience of particular inhabitants, ought 


not to be purchaſed with inconvenience and damage to the 
mother church ; in whoſe right it was ſpecially provided 
on thoſe occaſions, that nothing ſhould be done in preju- 
dice thereof, Gib/. 209, | 

6, The repairs of a chapel are to be made, by rates on 
the landholders within the chapelry, in the ſame manner, 
as the repairsof a church z and ſuch rates are to be in- 
forced by eccleſiaſtical authority. Grb/c 209. 

And there ſhall be the like appeals to the ordinary for 
unequal aſſeſſments, ut all this muſt be intended of 
ancient chapels, and where this courſe hath been uſed , 
for if there be land given for the repair of them, or any 
land or eſtate charged by preſcription to the repairs of 
them, then the cuſtom muſt be obſerved, Degge P. 1. 
t. 12, 


2 to be p +», The cute of chapels of eaſe, in many places, is to 


be performed by thoſe that hnve the cure of ſouls in the 
pariſh, Derr P. 1, c. 12, | 
And in ſuch caſe, the incumbent of the mother church 
being bound to find a chaplain there, may himſelf ſerve 
in the chapel, as well as his curate or chaplain, / 
4. 31. , | | 
y agreement (of the biſhop, patron, and incumbent) 
the inhabitants may have a right to cle& and nominate a 
capellane, Otherwiſe, the ancient cuſtom was, that he 
was either arbitrarily appointed by the vicarz or by him 


nominated to the rector and convent, whoſe appro * 
| 


Chapel. 


did admit him z or was nominated by the inhabitants (as 
founders and patrons) to the vicar, and by him preſented 
to the ordinary : for cuſtom herein was different : ſome- 
times a capellane was to be preſented by the patron of the 
church to the vicar, and by him to the archdeacon, who 
was then obliged to admit him ; at other times the lord 
of the manor did preſent a fit perſon to the appropriators, 
who without delay were to give admiſſion to the perſon ſo 
preſented, Kan, Par, Ant. 389. 


8, Chapels of eaſe haye the like officers for the moſt Government 


art as churches have, diſtinguiſhed only in name, Degge 
+ I, e. 12, 


ry are in like manner viſitable by the ordinary, Degge 
„. f. 3» 


2 
9. It is ſaid by Rolle, that if the queſtion be in the church or cha- 
court chriſtian, whether a church be a pariſh church, or bel, bow to be 


only a chapel of eaſe, a prohibition lieth, a Rolls Abr. 
2 I, 
"And Dr Watſon ſaith, if the defendant in a quare im- 
it ſhall plead that the ſame is a chapel and no church; 
this matter ſhall be tried by the country, and not by the 
biſhop. Watf. e. 23 
But Dr Gib/on ſaith, that a chapel or no chapel ought 
to be tried by the ſpiritual judge : for a chapel is ſpiritual, 
as well as a church ; and when two ſpiritual things are to 


be tried, no prohibiton ſhall be granted; in like manner, 


as it gveth not, when a modus is pleaded, in a diſpute, 
between two ſpiritual perſons, to wit, the rector and vicar, 
about tithes, or 210, 

But he ſays, if a queſtion js depending as to the /imits 
thereof, whether a chapel of eaſe or a pariſh church, or 
whether a chapel of eaſe or a parochial chapel z the ſame 
ſhall be tried, as to the limits, in the temporal court, 


wh 213. 

hen the urns was, whether it were a church, or 
chapel belonging to the mother church, the iſſue was, 
whether it had a font and burying place; ſor if it had the 
adminiſtration of ſacraments and ſepulture, it was judged 
in law a church, 2 %. 363. 

If a perſon be patron of a chapel that hath parochial 
right, and doth preſent thereto by the name of a church, 
and the preſentees have been received thereto, as to a 
church; it is no longer a chapel but a church : and if a 


_ diſturbance happen upon any avoidance thereof, the pa- 


tron may have his quare impedit as to a church, /t. 
4. 23. 2A 11. 363. 1 
ut 
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But on the K a preſentation to a echureh by the 


name of a chapel, will not make it ceaſe to be a church; 
for the caſe was, that in the time of Hen, 3. there were 
two rectories, A and BB, and the patron of A purchaſed 
the rectory of B. After which, conſtantly, preſentations 
were to the church of 4 with the chapel of B. And it 
was reſolved, that altho' the patrons of A ever after the 
faid purchaſe, had preſented only unto the ſaid church of 
A with the chapel of B yet B notwithſtanding remained 
in right a church, and the frechold of it in ſuſpence. 
Wit. 0. 23. Sau. 17, 18. 5 


The particular duties, privileges, and appointments 
relating to miniſters officiating in chapels, are treated of 
under the title Curates. 


| Chapter. See Deans and Chapters, 
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Charitable uſes. 


Oncerning lands given in mertmain to charitable uſes, 
A fee title Poztmain. 


By the 43 El. c. 4. Whereas divers lands, tenements, rents, 
ennutties, profits, hereditaments, goods, chattels, money, and flocks 
- money, have been heretofore given limited appointed and aſ- 
ed, as well by the queen's majely and her progenitors, as by 
ſundry other well diſpoſed perſons ; ſome for relief of aged, im- 
potent, and poor people; ſome for maintenance of fick and maimed 


fildiers and mariners, ſchools of learning, free ſchools and ſcho- 


lars in univerſities ; ſome = repair of bridges, ports, havens, 


eaufways, churches, ſea banks, and highways ; ſome for edu- 
cation and preferment of orphans ; ſome for or towards relief, 


Fleck, or maintenance for houſes correction; ſome for mar- 


riages of poor maids ; ſome for ſupportation aid and help 
4, f er eg and perſons decayed ; A 
ether for relief or redemption of priſoners or captives z and for 


nid of eaſe of any poor inhabitants concerning payments of H. 
ternt, Relig out Falun and other — which 100. 
— have not becen employed according to the charitable intent 
of the givers and founders thereof, by reaſon of fraud, brenehes 
of truft, and nepligente in theſe that ſhould pay, deliver, and 
em pliy the ſame : remedy whererf, it is enacted, that it 
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Charitable uſes, 


hall be law Le of the 
of England, and for the chancellor of the — . 

land: within ihe county palatine of Lancaſter, 5 tima 
to time to award commiſſions to the biſhop e | every 
dixceſe reſpetively and bis chancellor (in caſe t 
biſhop Yom dioceſe at the time of awarding the —— an) 
and other perſons of good and ſound behaviour z authorizi 
them thereby, or any four or more of them, ta inquire as 

by the oaths e 7 twelve lawful men or more of the county, as by 
25 other good and lawful ways and means, of ail and ſingular 
Ju £, s limitations 0 nments and appointments aforeſaid, 

the abuſes, FA a 4 truſts, negligences, miſemploy- 

—— not employing, concealing, defrauding, mi converting, 
or miſgovernment, of any lands tenements rents annuities profits 
hereditaments goods chattels money or focks_of money, heretofore 
given limited appointed or aſſigned, or which hereafter ſhall be 
given limited appointed or aſſigned, to or for. any the charitable 
and godly uſes before rehearſed. And after, the ſaid cmi. 
fioners, or any four or more of them (upon calling tha parties 
intereſted in any ſuch lands tenements rents annuities 75 


hereditaments goods chattels money and ſtocks of money 


_ inquiry by the oaths of twelve men or more : Bag faid 
nty (whereunto t he fail parties intereſted may their 
lowful challenges) ; and upon ſuch inquiry, having, and ex- 
amining theresf, ſet down ſuch orders judgments and decrees, 
as the ſaid lands tenements rents annuities profits goods chattels 
money and flocks of money may be duly and 22 layed, 
to and for 2 the charitable uſes and intents before r 8's 
rpc, or which they were given, Which orders, judg- 
— (on not being contrary to the orders ſtatutes or 
hw of the donors or Jonny ſhall fland firm and good, 
and be executed accordingly ; until the ſame ſhall be undone or 
altered by the lord 4 or lord io or chancellor of the 
county palatine Af Lancaſter reſpeftively, upon complaint by 
perl fr to be made unto them. . 1. 
that this ſhall not extend to any lands tenements 
rents annuities profits goods chattels money or 2 ocks of money, 
| 69 or which ſhall be given to any college, 
ing within the univerſities of Oxford or Cambridge z or 
to any of the colleges of Weſtminſter, Eaton, or Winchelter ; 
or te any cathedral or collegiate church z or to any city or town 
corporate, or to any the lands or tenements given to the uſes 
1 within any ſuch city or town corporate, where there 
cial governor or governors appointed to govern or direct 
te ve er te any college, hoſpital, or free-ſchool, which have 
al viſitors governors or ove! cer. apprinted by their founders, 


2, 3 


Provided 


It, or houſe of 
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Provided alſe, 3 nl 4h 
diftion or' power of the ordinary; but may latofully in 
» the fant, ar the this a ade 


Provided alſo * hat no þ hen who ſhall have 0 Ay d 


telt money or flocks of money in bis hands or or ſhall 
pretend any e or a 


fon who ſhall purchaſe or ob- 
tain, dro, him ofa wh fol any eftate or 
intereſt in any lands tenements rents annuities herethitaments 
goods or chattels appointed to any the charitable uſes above- 
mentioned; without fraud or covin, having no notice of the ſame 
charitable uſe, ſha — . any decrees or orders of 
the commi abovementioned 1 hnds ame hs 


e ＋ II 
— of them ſhall and 2 
put in 


made ; 1 
3 — — 1 Bu Weak 


a . 


exerntors er admi ee 
and) ey or onthe ſam Mett will extend, I. 6, 

ded alwayr, that thit aft ſhall not extend to give power 
or authority to the commiſfionert, ts mate any — judgments 
er derverr concerning any maners lands tenemetr or other 
bereditaments affired or come unto the queen, diary. 7 
the eighth, king Edward the Auth, or queen M 


parliament, ſurrender, e —_—_\ | ee 11. » 


tarnder, conveyance, on other 
manor lands tenements or 1 er any off 7 


er profit out of the ſame, have been appointed to an 
wht — bole expreſſed, at ay finee the y A hd 
of ber majeſty's reign, that then the ſaid commiſfientrs of any 
Pons r More of them may make ordert fhrdgmonts and aw: 
concerning the ſame, arording to the prirport and Meaning e 
this aft ai ** Fe * 2 the ſaid Ia mentioned prov 


all — or. 5.4 A and deereet of the ſaid eommiſfloners 

er any four or mare of them halt be certified under their foals 

inte the eaurt of the chaneery of England, er the cou, tf th 

ehaneery within the conty patatine of Laneaſter reſpefively, 

within ſuch enventont time at ſhall be Hiited in the ſaid com- 

_ 1 8 the ſald lord ebanceltor ar lard deeper; 8 
4 


ee 


> 


Charitable uſes; 


ſnid.chancellur of the dutchy, Boll takt ſach- order for the das 


execution theregf, as ta them ſhall ſeem fit: and convenient, i. 


8, 9- 

; 4 if after any ſuch certificate made, any perfon ſhall find 
himſelf grieved. with any. of the ſaid orders judgments or de- 
crees ; he may complain to the ſaid lord chancellor or lord keeper 


er chancellor of the dutchy reſpectively, for redreſs therein : 


who may upon ſuch complaint, by ſuch courſe as to their wiſ- 
dms ſhall ſeem meeteſt, the circumſtances of the, caſe conſi- 
dered, proceed to the examination, hearing, and determining 
thereof; and upon hearing thereof, may annul, diminiſh, alter, 
or enlarge the ſaid orders judgments and decrees, as to them 
ſhall be thought to fland with equity and good conſcience, accord- 
ing to the true intent and meaning of the donors and founders 
thereof ; and tax and award goods. coſts of ſuit, by their diſcre- 
tions, againſt ſuch perſons as they ſhall find to complain unto 
them without juſt and ſufficient cauſe, of the ſaid orders judę- 
ments and decrees. 1. 10. 


8. 1. Some for relief c.] Money was given to main- 
tain a preaching miniſter : this is not a charitable uſe 
named in the ſtatute, Yet by the lord keeper and two 
judges.it was decreed to be good, and the uſe a charitable 
uſe within the equity of the ſtatute ; and the executor 
was ordered accordingly to pay the money for the maln- 
tenance of it Dute's Chur. UP 82, Y , 


School of learning] A ſehool, unleſs jt be u Free ſchool, 
Is not a charity within the proviſion of this act and con- 
ſequently, the inhabitants have not a right to ſue in the 
name of the attorney general, a Yarn. 385, Vin. Tit, 
Charlt, uſes, 


T7 the bi 1 44 ga It was 
reſolved * 4,4 77 y F 3 Anderſon, 
and Coke attorney general, that the ſes being full at the 
time of ſealing the commiMon, If the biſhop is not named 
commiſſioner, the commiſſion is void ; but if he be named, 
it is not requiſite that he be preſent at the execution, fof 
that none is of the quorum 4 but any four of more may 
execute the ſame, without the preſence of the biſhop of 


his chancellor. Due 68, 63. 


In taſe there ſhall be any biſbep) It was reſolved in the laſt 
_—_ I td Ky + of the biſhop be void at 


the ſealing of the commiſſion, then the bilkep need not 
to be named a commiſtioner, neither his chancellor, Or if 


the biſhop be named @ commiſfloner, and die before the 
certificate 
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certificate returned ; this doth not avoid the commiffion, 
but the other commiſſioners may proceed. Duke 63. 


Ar well by the oaths of twelve lawful men or more of the 
county) That is, (as was reſolved in the caſe of the ſchool 
of Rugby,) of that county where the lands do lie, and not 
where the charity ought to be employed, in caſe the 
counties are different, But five years after, to wit, in 
the 9 C. 1. it was further reſolved, in the caſe of E/ 
Grinfled, that if a rent be granted out of lands in ſeveral 
counties, for maintenance of charitable uſes in one coun- 
ty the commiſſioners in that county where the cha- 

table uſe is to be performed, may make a decree to 
charge the lands in other counties with an equal contri. 
bution to the pa nt of the ſaid rent, and that there 
need not ſeveral inquiſitions in each county, for that the 
rent is an intire grant, by the deed. or will, Dude 64. 


At by all tther god and 


l 
are, former inquiſitions, witneſſes, rentals, accounts, 


ways and meant] Such 


eſtreats, and the like, and alſo their own proper know- 


— 1 by which means they may ſu ply the defeQts of 

the inquilition, in matters of particularity and elreum- 
fances, Dube 10. 

all and fingular l 45 limitations, and 

4 It hath . reſol ved, that this ſtatute 

th ſupply all the deſ+#: of aſſurances, where the donor 

is of a capacity to diſpoſe, and hath ſuch an eſtate as is 


any way di ble by him as if a _— difpoſeth 
of copyhold lands to u charitable uſe without a ſurrender, 
or tenants in tail convey lands to a charitable uſe without 
& fine, or if a reverſion be granted without attornment or 
inrollment, or if bn the by which the charitable uſes 
were firſt created and raiſed there be — in 
theſe, and other like caſes, the defects are ſupplied by 
this ſtatute, becauſe the donor had a diſpoſing power of 
the eſtate, and theſe are good limitations and appointments 
within the preſent ſtatute, Duke by, Bs. 

'Thus lands were given to the of a pariſh, 
to a charitable uſe ; tho' the deviſe was void in law, yet 
decreed in chancery, by the. words limited and ap- 
pointed within the ſtatute, 118. 

But a parol deviſe to a charity out of lands, being de> 
fective as a will, cannot be ſupported as an appointment; 
becauſe being defective as a will, which was the manner 
of conveyance the teſtator intended to paſs it by, it _ 

e 


have no effect as an 


benefit of exception to ſome commiſſioner, or challenge 
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appointment, which he did not intend : 
and of this opinion the lord chancellor ſeemed to be, and 


_ degreed. accordingly in the principal caſe. Prec. Ch. 391. 


- Upon calling the parties intereſted] It was reſolved in the 
faid caſe of Ee. Grinfked, that tho' the commiſſioners 
make a decree without giving ſuch notice to the parties, 
it is good; and if the 4 — upon their appeal do take 
exception that they had not any. notice, ſuch defect ſhall 
not avoid the decree, unleſs they ſhew (to the ſatisfaction 
of the lord chancellor) that thereby they really loſt the 


to ſome Juror z; the intent of ſuch notice being, that the 
may make their lawful exceptions and challenges. Duke 


5 — — — ——— > 


TIH | 
8. 2, 3. Which have ſpecial vifiters] In the caſe of A | 
Un Northumberland, in the 5 Che, f. and after that, 


In the (caſe of Sutton Coesfeld, in the county of IParwick, 


in the x1 Che. 1. it was reſolved, that the meaning ot | 
this clauſe is, where the land is given to perſons in trult 
0 Nn a charitable uſe, and the donor hath appointed | 
ſpecia 


viſitors. to ſee that. the true perfor the uſe ge- 
cording.to his intent z in which caſe, jt the truſtees de- 
fraud the truſt, the commiſſioners cannot medgle, but the 
viſitors are to perform it. But where. the viſitors are 
truſtees alſo, there the commiſſioners may, Vy their de- | 


cree, reform the abuſe of the — for vtherwiſe; ſuch | 


breach of truſt would eſcape unpuniſhe#{' inlels fir ghan- 
cery or in parliament z which word*he\w tedious and | 
chargeable ſuit for poor perſons, Dut6\"by. 


S. to. Hearing and determining berge ft was reſolved 
in the 2 Cha, 1. that ſuch, detyripinatph opge made, may 
not be re-examined upgn, a bill, of yeyyeyy, as is uſual in | 
other caſes in chancery. ; Na Here e decree is con- | 
eluſive, becauſe it, gakes u authority, by the act, of pure | 
liament, which mentous Fu echten; wm it is 
not like the gaſe, where M Chapel wakes a decree 
by his ordinary authority, Le, e. 140, | 

But in the year 1943y45 #44 — by, the judges 
and king's council, all ch 8 houſe of peers, that 


in ſuch cafe the party,grigyed, may petition the king 
in parliament, and þaye,þj# complaint examined there z 
and ſo the decree may be confirmed, altered, or annulled ; 
and then be final, All which. was actually done, in the- 
foreſaid year, and purſuant to the toreſaid reſolution, on 

Vor. I, n occaſion 
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vecalion of a,decree of the lord keeper Coventry, in the 
caſe of A Ham in Her. Duke 6a, 


According to the true intent and meating of the 1 
ns. 0 
eaſe was, Dr Rateliffe, the late phyſiciati, by will de. 
Viſed 4001 a year to two perſons, to be choſen by the 
archbiſhop of Canterbury and certain other truſtees, out 
of Univerſity college in Oxford z which ſum he ordered 
to be pald to them for ten years for thelr maintenance, 
tive years whereof they were to ſpend it England, in the 
ſtudy of phyſiek, and the other five abroad. The de- 
fendant was one ( choſen, and ſtudied here according to 
the direftions of the will, and for that time he received 
his five years ſalary 4 but afterwards did not go abroad, 
on account of his if ſtate of health and thereupon in 
the year 1730 reſigned to the truſtees, who accepted hi 
reſignation, and choſe another in his room: and in the 
year 1945 the preferct Information was exhibited againſt 
the defendant, that he might account for the five years 
falary by him thus received. For the defendant it was 
organ that In a late eaſe which came before the houſe 
of lords, between Gandy and lit, upon an appeal, 
their lordſhips were of opinion that the word maintenance 
included education z and therefore, tho“ that word was 
uſed in the preſent will, education muſt be Intended by it 
10 wh * and when the defendant had ſpent half of his 
time In his edvention here in England, and was prevent- 
ed by i] health from going abroad, and thereupon had 
reſighed, and his reſignation had been accepted, and 
another choſen in his (tend, it was ſubmitted that the 
preſent bill muſt be thought an unreaſonable one, And 
the lord chancellor was of that opinion, and diſmiſſed the 
liformation, a Jw'. Lecls 157+ 


Cott i 4 « « againſt ſuch perſons as they ſhall find to com- 
lain without Juft cat! 4 Bit yp order 2 iven and 


imited by act of patliament, no cotts (if the order judg- 
ment or decree be annulled diminiſhed of enlarged) ought 
to be given by the lord chancellor to the party complain= 

ing. 2 It, 718. 
ut in the caſe of the corporation of Burford agaitrſt 
Lentholl nnd others, May 9, 174431 the lord chancellor 
Hardwieke, on conſideration of precedents, allowed vol, 
to the exceptunts upon thoſe exceptions in which they 
had prevailed, and to the reſpondents upon the exception+ 
in which the reſpondents had prevailed and this, ho 
ſaid the courts of equity had always done, not from any 
authority, 


Ant 
or 
N 
they 
on; 
ho 
any 
ity, 


Charitable uſes. 


authority, but from conſcience and honeſt diſcretion, as 
to the ſatiofaRtion on one ſide or other on account of vexa- 
tio, 2 Ant, $52: 

But there is no r to the commiMoners to award 
colts: As in the caſe of Humphrey Wharton, eſquire, ngainſt 
Charles: and others in behalf of the poor of /Parcvp and 
Bletarn in the county of Jfmoriand, H. 25 C. 3. There 
being an annuity of 41, 68, 6d, (Nuing out of a cloſe called 
M Power In Kirkby There in the ſald county, to ſeve- 
ral charitable uſes, which cloſe was purchaſed by the ſald 
Humphrey Wharton the commiſſioners for charitable 
uſes deerved, that the ſald Humphrey ſhould pay the ar- 
rears of the fuld charity, and alſo 61, 1 48, 4d; coſts, Hum- 
phrey excepted to the money for coſts, as not within the 

wer of the commiMoners to deeree, And by the lord 
chancellor the ſald decree, as to (6 much thereof as con- 
cerned the ſaid coſts, was reverſed, Cha, Ga, Pinch, 81, 


Charity briefs, See Bſefs. 

Charles the firſt his martyrdom. See Polldapo. 
Charles the ſecond's reſtoration, See Pol[Days, 
 Cheſible. See Caſula, 

Chet for altns, See Church. 
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1. F, wt ce If a _ 7 .,. 

th ſhall we ar, ſhe ent open, if it 
bt believed that the chi 1 but let them tals care Av 
the woman's month be hept open, Lind, 30). 

That is, with a piece of wood, or key, or any other 
thing, ſo that the air may enter, that the child be not 
(uffocuted for want of reſpiration. Lind. 4307. 

2. Edmund. [Women ſhall be often adminiſhed, to nur ſt 
their children _—_ and not lay the children cloſe to them in 
the night, that they be net overlaid: and that they leave them 
not alone by the water fide, Lind, 307. 

3. Rubrick before the office for the churching of wo- 
men, The woman, of the uſual time - hey delivery, ſpall 
come inte the ehuyeh decently appareil, and there fhall kneel 


aum in ſome convenient place, as bath been aceu/lomed, or d, 
ordinary ſhall direct, 

Deemnitly apparelled) In the reign of king James the 
firſt, an order was made by the chancellor of Norwich, 


that every woman who came to be churched, ſhould come 
U 2 covered 
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covered with a white veil: a woman refuſing to conform, 
was excommunicated for contempt, and prayed a pro- 
hibition ; alledging, that ſuch order-was -not warranted 
by any cuſtom or canon of the church of England; "The 
judges deſired the opinion of the archbiſhop of - Can. 
terbury; who convened divers biſhops to conſult there- 
upon: and they certifying, that it was the ancient uſage 
of the church of England, for women who came to be 
churched to come veiled, a prohibition was denied. Pahn, 
' 296, | 

4. Rubrick at the end of the office for churching of 
women. The woran that tometh to give ber thanks, muſt 
Mer accuſtomed offeringt 3 and if there be & communion, it 15 
conventent that ſhe receive the holy communion. 

Acrtu/tomed offerings H. 2 C. ® Naylor and Seett. Th 
« prohibition granted to ſtay a ſult in the (piritunl court 
by the vicar of Wakefield, grounded upon a euſtom for 
a due for ehurehing of women, which was alledged to 
be this 4 vis, that every inhabitant keeping un houſe and 
having u family, in Wakefield in Yorkſhire, and having 
a child or ehildren born in that pariſh, at the time. of 
ehurehing the mother of the child, or at the uſual tlie 
alter her delivery when ſhe ould be churched, have 
time out of mind pald rod, to the vicar of that parith, 
tur or in reſpect of ſuch churching, or at the uſu) 
times when the mother of ſuch child ſhould be church- 
ed, Iſſue was taken upon the cuſtom, and a verdict 
was found for the defendant, that there was ſuch a 
\ cultom, And upon motion of the plaintiff in arreſt of 
Jacyment, to prevent the granting a conſultation, the court 
being of opinion that it was a void cuſtom (firſt, becaute 
It was not alledged 'what was the uſual time the women 
were to be churched, and therefore uncertain ; lecondly, 
- becauſe it was unreaſonable, becauſe it obliged the hut 
band to pay, if the woman was not churched at all, or if 
the went out of the pariſh, or died, before the time of 
churching) judgment was arreſted, IL. Ray. 1558, 

Which cale, by the author of a book called Jura He- 
eliſiaſtica, is thus reported more at large: A libel was 
in the conſiſtory court of York, founded upon a cuſtom, 
that every ane ee houſe, and having children in the 
pariſh, ſhould pay tod. a child to the parlon, at the time 
the wife is or ought to be churched, Ihe counſel appre- 
hended it to be an unreaſonable cuſtom, that the parſon 
ſhould have money for doing ofnothing, and ſo moved for 
a prohibttion ; for they ſaid the proper way was, if the wife 
would not be churched at the proper time, to force her to 
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it by eccleſiaſtical cenſures. Afterwards, the cuſtom be- 
ing denied, the ſame, was tried on a ,prohibition, and a 
verdict given for the cuſtom. Then it was moved in 
— . judgment; 1. That the cuſtem is, unreaſonable. 
in itſelf: And; 2; That it is uncertainly ſet forth. To. 
the firſt, it was anſwered, that religion requires a wo- 
man ſhould return thanks to god in a publick manner, 
for ſo great a deliverance z and therefore it is but fit that 
he who aſſiſts her in ſuch office ſhould have ſome requital;- 
To the ſecond, it was ſaid, that there are other caſes 
where the temporal courts allow the eccleſiaſtical courts 
to ſet forth matters equally uncertain as in the preſent 
caſe, even upon libels on cuſtoms, and have not granted 
prohibitions z as Where a libel was upon a cuſtom, that, 
the farmers of ſuch @ farm have always laid out Bs. / 
thereabantt for cakes and ale in the perambulation, and 
et held to be ſufficiently fot forth 4 and beſides, it was 
ald, If the court was In doubt, whether the proceedings 
In the courts below were uſually in ſo uncertain a mans 
ner, the proper method would be to write to them to cor» 
tify how thelr preceedings are there to this purpoſe was 
cited the (aforeſaid) caſe, where a libel was for a woman 
not coming to be churched in a vell, whereupon a prohi- 
bition being moved for, the court wrote to the archbiſhop 
to certify how the canons in that caſe were, and he certi- 
fied the canon to require it, It was obſerved further, 


2 


- W -_ r 


1 a that tho“ indeed the woman's fitneſs to be churched is un- 
of known to the temporal courts, yet to the eccleſiaſtical + 
ure courts it is well known, and therefore they might well 
ute have proceeded.upon it below, Ihe canon law ſays, that 
nen a month is a reaſonable time for women's coming to be 
ly, churched after their deliverance, unleſs in caſe of great 
ut weakneſs ; and that ſtandard is the proper one to regulate 
rif this cuſtom by; and therefore the court below ought to be 
of allowed to go on in their proceedings, But by the court: 
We are not to conſider the methods by which this fee 

He- may be aſcertained, but only that it is not certain as it 
Vas ſtands upon the libel ; na therefore upon the libel we 
my ought not to ſuffer them to proceed, And they ſaid the 
the proper method in this caſe would have been, for the plain- 
me tiff to ſet forth in the libel, the proper time when women 
e- uſually are fit to be churched, and then to have averted, 
on that the defendant's wife was not churched within that 
for time, And upon the whole matter judgment was arreſt- 


ite ed. Jur. LAeel. J. 2. P. 350. 
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Chozepiſcopt. 


6 teal biſhops, in the ancient 


ehukek, were 


1 — delegited by the biſhop ts ex- 
erelſe epiſcopal jufl 


len, Within * diſtricts, 


Chuſme. 


C ISME, was the holy oil, with which "Aug 
tofore all infants baptized were anointed; This was 


made by the biſhops ; and, by a conſtitution of archbiſhop 


Peccham, was to be renewed once every year, 


— 
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Chꝛiſome. 


CH RISOME, in the office of baptiſm, was a white 

veſture which the prieſt did put upon the child, ſay- 
ing, Take this white veſture for a token of innocency 
and ſo on. Gibhſ. 366. 


Chriſtening. See Baptiſm. 
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Church. 


I. Founding of churches, 

II. Conſecration and dedication of churches, 
III. Chancel, | 

IV. It, 

V. Church yard. 

VI. Repair. 


VII. Church ſeat, 
VIII. Cod. 
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Church. 
VIII. Gotds and ornaments of the church. 
IX. Church Fatt, | 
X. Chitfebet Hot 4 be profantd, 
XI, Church way, 


I, Founding of eburt het. 
T HE ancient Saxen werd is ee, the Daniſh 4/rebs, 


the Helgick tereds, the Cimbrick %% of hurt 1 
pro ably from the Greek word Kaze, belonging to the 
ord, or very 418%, the lord's houſe: fo that we have 
loſt the ancient 8 of the word (except in the 
northern parts of England, and in Scotland) by toftenin 
the letters c or ch, as we have done in many caſes; whic 
letters the ancient Greeks and Romans always pronounced 


hard as, the letter 4. 


Lord Cote ſays, by the common law and general cu- 
ſtom of the realm, it was lawful for biſhops earls and 
barons to build churches or chapels within their ſees; and 
hereof king John informed pope Innocent the third (na- 
ming only, honoris cauſa, the biſhops and baronage of 
England, albeit this liberty extended to all), with re- 
queſt that this liberty to the baronage might be con- 

rmed, To theſe letters the pope made this anſwer, 
uod enim de conſuetudine regni Anglorum procedere regia ſe- 
renitas per ſuas literas intimavit, ut liceat tam epiſcopis, quam 
comitibus et baronibus, eccleſias in feodo ſuo fundare ; laicis 
quidem principibus id licere nullatenus denegamus, dummodo dio- 


ceſani epiſcopi e et per novam ſtruttu- 


ram veterum eccleſiarum juſlitia non lædatur. Whereas the 
baronage had abſolute liberty before, now the pope ad- 
deth the conſent of the biſhop; but that addition bound 
not, ſeeing it was againſt the liberty of the baronage war- 
ranted by the common law: and he ſays he would not 
have rehearſed this epiſtle, but that it is a proof what the 
neral cuſtom of the realm was, concerning the build- 
ing of churches by the baronage of England. And al- 
beit they might build churches without the king's li- 
cence, yet could they not erect a ſpiritual politick body 
to continue in ſucceſſion, and capable of endowmetir, 
without the king's licence: but by the common law, 
before the ſtatutes of mortmain, they might have en- 
dowed this ſpititual body once incorporated, perpeturs fu- 
turit temporibus, Without any licence froth the kitig of an 


ether, 3 /t. 201, _ hich body, ſo ee 
4 3 
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Church, 


is not diffalved, the! the church is drawned, of ohe, 
wiſe deſtrayed ; but, in that cafe, one may be preſenjed 
ta the rectory, and ſhall be liable ta annuities and other 
charges: the church, in conſideration of law, bein 
properly the cure of ſouls and the right of tithes, Gibf, 


189. 

But Dr Gibſon obſerveth on the contrary, that no per- 
ſon may erect a church, without the leave and conſent of 
the biſhop, And this, he ſays, is agreeable to the rules 
both of the civil and canon law, and was made an ex- 
preſs law of the church of England, — years before. 
the reign of king John, viz. in the council of Weſtmin- 
ſer in the time of king Stephen. Nor could this right 
of the biſhop be defeated by the exemptions. of religious 
perſons from epiſcopal juriſdiction 4. who might not, un- 
der colour of ſuch exemptions, erect churches in any 
part of their poſſeſſions not exempt, without leave from 
the biſhop ; as we find it ſpecially. adjudged, in the body 
of the canon law. And to this, the pope's anſwer to 
king John is exactly agreeable, laicis quidem principibus id 
licere nullatenus denegamus, dummodo dioceſani epiſcopi eis 
Feten afſenſus. And king John's letter doth: not re- 
ate to a right of erecting with or without licence; ſince 
the occaſion of it was, the building of à collegiate chapel 
by the archbiſhop, who was his own licence; and the only 
objection was, that the building of it would be prejudicial 
to the church of Canterbury, Gibſ. 188. | 

But it is to be obſerved, that theſe two aſſertions are 
not contradictory; for the one ſays only that by the 
civil and canon law it might not be done, and the other 
ſays that it might be done by the common law : altho' 
lord Coke . no inſtances, before the reign of 
king John or after, of churches erected without the li- 
cence of the dioceſan. And it ſeemeth to amount to the 
ſame thing, ſo long as the biſhop hath power (unto which 
lord Coke aſſenteth) after the church is erected to with- 
hold or deny the conſecration, 

And not only the biſhop, by refuſing to conſecrate 
may hinder the eſtabliſhment of a new Suech or chapel 
in any pariſh; but alſo any other perſon thinking him- 
ſelf injured thereby, as by incroaching upon his ground 
ſtopping his way, or the like, may apply to the tempora 
courts, who (as they ſee cauſe) wil grant him redreſs, 

The ancient manner of founding churches was, after 
the founders had made their aiiplication to the biſhop 
of the dloceſe, and had his licence, the biſhop or hig 


com- 


Church, 


eommiſſioners ſet up a Sfeſe, and fot farth the ground, 

where the church was te be built; and then the faun⸗ 

ders might proceed in the building of the church ; and 

when the church was finiſhed, the biſhop was ta conſe. 

crate it, but not till it was endowed; and before, the 

ſacraments were not to be adminiſtred in it. Degge, 
I. . 12. 

For albeit churches or chapels may be built by any of 
the king's. ſubjects, yet before the law take knowledge of 
them to be churches or chapels, the biſhop. is to conſe- 
crate or dedicate the ſame : and this is the reaſon, that a. 
chureh'or- not a church, a chapel or not a chapel, ſhall. 
be tried and certified by the-biſhop. 3 Jul. 203. 


U. Conſecration and dedication of churches, 


1. The law (as was faid before) takes no notice of No church till 
churches or chapels, till they are conſecrated by the bi- conſecration, 


ſhop: But the canon law ſuppoſes, that with conſent of 
the biſhop; divine ſervice may be performed, and facra- 
ments adminiftred in churches and chapels not conſe- 


crated z inaſmuch as it provides, that a church ſhall have 


the privilege of immunity, in which the divine myſteries 
are celebrated, altho' it be not yet conſecrated ; and there 
are many licences to that effect (granted on ſpecial occa- 
ſions) in our eccleſiaſtical records. Gibſ., 190. 


2. And after a new church is erected, it may not be No conſeeration 
. conſecrated, without a competent endowment, And this before endew- 


was made a law of the church of England in the 16th 
canon of the council of London, A church ſhall not be 
conſecrated, until neceſſary proviſion be made for the prieſt. 
And the canon law goes . requiring the endow- 
ment, not only to be made before conſecration, but even 
to be aſcertained and exhibited before they begin to 


build. And the civil law is yet more ſtrict; enjoinings | 


that the endowment be actually made, before the buil 
* begun. Gibſ, 189. 

hich endowment was commonly made, by an allot- 
ment of manſe and glebe by the lord of the manorz who 
thereby became patron of the church, Other perſon 
alſo, at the time of dedication, often contributed (mal 
portlons of ground: which is the reaſon, why in many 
pariſhes the glebe is not only diſtant from the ma- 
nor, but lies in remote divided parcels; Am Par, Ant. 
222, 223. 


3. Ie 


— 


TS YN 
It appears b. chronology, that the firſt whe 
* db that chen bc be — was Euginus, 
a greek, and prieſt of Romez who was the firſt that 
ed himſelf pope, in the year 154. God. 49. 
" Afterwards the ſame was inforced in this realm by 
a conſtitution of Otho, in this manner: The dedication 
of churches is known to have had its beginning under the 
old teſtament, and was obſerved by the holy fathers under 


the new teflament; under which it ought to be done with 


ann ancient conſecrated churcher, under protence of 


the greater care and dignity, becauſe that under the old 


teſtament were only offered ſacrifices 
but under the new teflament is offer 


dead animals, 
for ut upon the 


altar by the hands of the priefl, the heavenly living and 


true ſacrifice the only begotten ſon of god. Wherefore the 
Bey fathers provided, that fo ſublime an office ſhauld not 
be performed (unleſs in caſe 4 neceſſity) but in places de- 
Aicated, New becauſe we have ſeen and heard, that fo 
wholeſome a myſtery is contemned, or at leaft neglected, by 
feme ; having found many churthes, and ſome of them ca- 
thedrals, which although they have been built of old time, 
yet have not as yet been conſecrated with the oi of ſanc- 
tification : Therefore being deſirous to remedy fo rous 
a neglect, we do decree, that all cathedral, conventual, and 
parochial thurches, which are now built and the walls there- 
of perfetted, be conſecrated by the dioceſan biſhops, or others 
authorized by them, within two years: And let it ſo be 
done within the like time, in all churcbet hereafter to be 
built, And to the end that fo wholeſome a myſtery and 
ordinance may not paſt into contempt 3 if ſuch places by 
wot dedicated within two years from the time of the finiſhing 
thereof, they ſhall be interdifted from the ſolemnities of the 
maſt, 110 they be conſeerated, wnleſi be excuſed for 
fome reaſonable cauſe, Morerver, by the preſent ordinance 
we do forbid the abbott and reftors of churches, = _ 
wild- 
larger or more beautiful, without licence and conſent » 
1 Gate, And the 44005 ſhall diligently con "4 
ther it be expedient to grant of to deny ſuch licence; and 
1 Hall grant the ſame, let him take care that the work 


finiſhed at ſoon 'at may be, Athon 5. 
Interdifted from the folemnitiet of the maſt) That is, 
ſrom the ſolemn of high maſs; but not from the com- 


mon celebration of maſs, or other inferior offices, 
Athon 7. : 


And 


Church: 


And alſo by a conſtitution of Othobon : The rector or 


vicar of an unconſecrated church, ſhall apply to the biſhop (if 
it can nous done), otherwiſe to the archdeacon i 


he may apply to the biſhop, within a year after the building of 
the — for the conſecration ways upon pain that 70 
rector vicar or archdeacon making default, ſhall be fu 4 

their office till they comply: and the biſhop ſhall exact 
nothing therefore, but the accuſlomed procuration. Athon 


83. 
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4. The conſecration of churches may be performed, Time of conle- 


indifferently, on any day: 80 it was eſtabliſhed by a . 


decretal epiſtle of pope Innocent the third, And ac- 
cording to the calculation of learned men, Conſtan- 
tine's famous dedication of the church of Jeruſalem, 
in a full ſynod, was on a ſaturday, and not on the ſun- 
day. Gibf. 189. | 

And this conſecration ought to be in the time of divine 
ſervice. The gloſs upon the canon law maketh a doubt 
whether this is not of the ſubſtance of the conſecra- 
tion: But be that as it will, it is certainly very decent. 
Gibſ. 18 


hath preſcribed a form of conſecration of churches [oe 
rather, of the ground upon which it is to be» built] 


in this manner: His law is, „That none ſhall preſume - 


« to erect a church, until the biſhop of the dioceſe hath 
« been firſt acquainted therewith, and ſhall come and 
« lift up his hands to heaven, and conſecrate the place 
to by prayer, and erect the ſymbol of our ſal. 
te yation, the venerable and truly precious rood.“ God. 


47. 

1 the church of England, every biſhop is left to his 
own diſcretion, as to the form -of conſecrating churches 
and chapels: Only by the ſtatute of the 21 H. B. c. 13. 
for limiting the number of chaplains, it is there aſſign- 
ed as one reaſon why a biſhop may retain ſix chaplains 
becauſe he muſt occupy that number in the conſecration 
of churches, | 

There was a form drawn up in the convocation, in 
the year 1661 (occaſioned, as ſome think, by the offence 
taken at biſhop Laud's ceremonious manner of con- 
ſecrating St Katharine's Creed-Church in London ;) but 
this was not authorized, nor publiſhed, Gi. 189. 


7 20. 

hich form of biſhop Laud's in the aforeſaid In- 

Nance, was thus; He came on a ſunday, belng the = 
ay 


8 * he emperor Juſtinian, in his care of the church, Form of conſe» 


- 


96 — r n 
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day of January 1630; to the weſt door of that church; 


and ſome perſons; who were prepared for that pur- 


puſe; ſpoke aloud theſe words, Open, . ye  everlaſtin 
dars, that the ting of glory may enter ny — 
the doors were opened, and the: biſhop and ſome other 
doctors entered; then he kneeled, and with eyes lift- 
ed up, and his arms ſpread, he pronounced the place 
to be holy, in, the name of the father, and of the 


fon, and of the holy ghoſt. Then he threw fome of 


the duſt of the church into the air, ſeveral times, as 
he approached: the chancel; and when he came to the 
rails of the communion table, he bowed towards it 
ſeveral times. Then they all went round the church, 
repeating the 100th. pſalm, and afterwards a form of 
prayer, which concluded thus; Ve conſecrate this church, 
ſet it apart to thee, O lord Chriſt, as. holy ground, 
nat to le preſaned any mere to common . uſe. Returnin 

to the communion table, he pronounced curſes — 
thoſe who ſbould profane that place, and at eve 


curſe: he bowed towards the eaſt, and ſaid, Let all. the 
people ſay Amen. Afterwards he pronounced bleſſings 


on all thoſe who ſhould be benefactors, and repeat- 


end, Les all the people ſay Amen, Then there was a ſer- 


mon; and after that the ſacrament was adminiſtred; 


and when he” came near the altar, he bowed ſeven 
times; and coming to the bread he gently lifted up 
ther napkinz which he laid down again, and with. 
dre, and: bowed ſeveral times; then he uncovered 
this bread, and bowed as before: the like he did with 
the cover of the cup; then he received the ſacrament, 
and gave it to ſome principal men; after which, many 
— * being ſaidz. the ſolemnity of the conſecration 
s 2 NN : Goll, 77 ; 
Again, in the year 1912, a form of conſeerating 
ehurches and chapels and churehyards of places of bu= 
Hal, was ſent down from the biſhops to the lower houſe 
of convocation, on the ſecond. day of April; and was 
altered by the committee of the whole houſe, and re» 
ported te the houſe on the ninth day of the fame month; 
which was agreed. to with ſame alterations; Which 
form, as it did not recelve the royal allent; was not 
injoinedto be abſeryed; but is now generally uſed: z and 
hb as follows ; 


Preparaticns 
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Preparations in order to the conſecrating of a church. 


bz 
ur- 
ing The church is to be pewed, and furniſhed with a reading deſk, 
ely common prayer, and great bible, and one or mare ſurplices, as 
her alſo with a pulpit and cuſbion, a font, and a communion table, 
ft. and with linen, and veſſels for the ſame. 
ace The endowment, and the evidences thereof, are to be laid be- 
the fore the biſhop or his chancellor, » ſome time before the day ap- 

of. painted, in order ta the preparing of the att or ſentence of: con- 

as ſecration againſt that day. | 
he An intimation of the biſbop's intention to conſecrate the church, 

it with the day and hour appointed for it, is to be fixed on the l 
h, church door at 77 three days before. 
of A chair is ta be ſet for the biſhop on the north ſide of the cm- 
th, munion table, within the rails ;. and another for his chancellor 
, without the rails, on the ſame fide. | 
n All things are to be prepared for a communion. The church 
il it to be kept ſhut, and empty, till the biſhop comes, and till it 
7 be opened for his going in. 
88 The form of conſecrating a church, 
- De biſhop is to be received at the weſt door, or at ſome other (14 ine church to 
A rt of the church, or chnrchyard, which is moſt convenient ve conſeerated be 
«4 for his entrance, by ſome of the principal inhabitants, | r 
oe At the place where the biſhop is received, a petition is ta be yuriſhy then to 
'P delivered ta him by ſome one F the perſons who receive hint, de mat by the 
4 praying that he will conſeerate the church ths * 
h The petition is to be read by the regi/ter. churchwardene, 
t The biſhoþ, hit chaþlains, the preacher, and the Mimnifler who — — — the 
— i to Fead divine ſervice, together with the reft of the clergy, if bande 9 
4 ay other be preſent, enter the eburch, and repair ts the ve/try, 
* (if there be no vijtry) to ſane convenient part of the durch, 

| Where, at Many as as to vr put on their Jeveral habits ; 
5 during which time, the 1 dre do feu te their ſeits, 
0 aud the Middle ile . ty be kept leu. 
2 At foont as the chu tt quiet, the biſhop and his chaplain, 
4 with the preacher and the mini/ter wha (i ts officiate, ad the 

” of the elergy, if any other be preſent, return ts the weſt 

, vr, and g up the middle ite ts the communion tal le, repoas- 


ing the 24th palin alternately, «i they gs upy the biſhop ane 
1 verſe, and they anather, 


P8ALlM XXIV, 


1. Theearth is the lord's, and all that therein is: the 
compaſs of the world, and they that gwell therein, 
2. For 


+ _ * 


r LY beg © WEST 
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Church. 


2. For he hath founded it upon the ſeas: and prepared 


it upon the floods. 


* Who ſhall aſcend into the hill of the lord, or who 


riſe up in his holy place ? 
Even he that hath clean hands, and a pure heart : 
that hath not lift up his mind unto vanity, nor ſworn 
to deceive his neighbour, 
He ſhall receive the bleſſing from the lord: and 
righteouſneſs from the god of his ſalvation. 
6. This is the generation of them that ſeek him : even 
of them that ſeek thy face, O Jacob. | 
7. Lift up your heads, O ye gates ; and be ye lift up, 
ye everlaſting doors : and the king of glory ſhal 
8. Who is the king of glory? it is the lord, ſtrong 
and mighty, even the lord mighty in battle, 
9. Lift up your heads, O 7 gates 3 and be ye lift up, 
ye everlaſting doors: and the king of glory ſhall come in. 
o. Who is the king of glory ? even the lord of hoſts, 
he is the king of glory, | 
The biſhop and his chaplains go within the rails; the biſhs 
= the my, e of the — table, and — cha int 
the fot þ Miniſter officiating goes to t ing deft, 
— po | to fo —— ſoa near the pulpit. | 
The biſhop, fitting in hit hair, itt have the inflrument or 
ent of donation ad thdrwment proſented ts Dim by ths 
under, Of ſonic Lab pr febſNtititte z which be lays upon the 
COMMUNION table, umd ther flanding up, und Hirning ts the con. 


Hem, z 

Beal eleved in the lord ; forafmueh as devout and 
holy men, as well under the law as under the Aa. 
moved either by the ſeeret inſpiration of the bleſled (pirit, 
er by the expreſs command of gad, or by their wn rea» 
fon and ſenſe of the natural decency of things, have 
erected houfes far the publick worſhip of gad, and ſepa- 
rated them from all profane and common aſs, in order to 
fill men's minds with greater reverence for his glorious ma- 


jeſty, and affect their hearts with more devotion and hu- 


mility in his ſervice z which pious works have been ap- 
8 and graciouſly accepted by our heavenly father: 

t us not doubt but he will alſo favourably approve our 
godly purpoſe, of ſetting apart this place in ſolemn man- 
ner, to the performance of the ſeveral offices of religious 
worſhip, and let us faithfully and devoutly beg his bleſ- 
ſing on this our undertaking. 


Then 


come in. 


Church. 
Then the biſhop kneeling, ſays the following prayer. 
O eternal god, mighty in power, and of majeſty in- 
ble, 


comprehenſible, whom the heaven of heavens cannot con- 
tain, much leſs the walls of temples made with hands, 
and who yet haſt been graciouſly pleaſed to promiſe thy 
eſpecial preſence in whatever place even two or three of 
thy faithful ſervants ſhall aſſemble in thy name, to offer 
up their praiſes and ſupplications unto thee ; vouchſafe, 
0 lord, to be preſent with us, who are here gathered to- 


ther, with all humility and readineſs of heart, to con- 
erate this place to the honour of thy great name; ſe- 
parating it from henceforth from all unhallowed, ordi- 
nary, and common uſes, and dedicating it to thy ſervice, 
for reading thy holy word, for celebrating thy holy ſa- 
craments, for offering to thy glorious majeſty the ſacri- 
fices of prayer and thankſgiving, for bleſſing thy people 
in thy name, and for the performance of all other holy 
ordinances : Accept, O lord, this ſervice at our hands, 
and bleſs it with ſuch ſucceſs, as may tend moſt to thy 
glory, and the furtherance of our happineſs both teinporal 
and ſpiritual, thro! Jeſus Chriſt our bleſled lord and ſa- 
viour. Amen. ; 


After this, let the biſhop fland up, and turning his fact toward 
the congregation, ſay © 


Regard, O lord, the 8 of thy fervants z and 
grant, that whoſoever ſhall be dedicated to thee in this 
ouſe by baptiſm, may be ſanetified with the hely ghoſt 
delivered from thy wrath and eternal death, and teceived 
as A m_ member of Chriſt's church, and may ever 
__—_ in the number of thy faithful and elect children, 

N. 

Grant, O lord, that they who at this place ſhall in their 
own perſons renew the promiſes and vows made by their 
ſuretics for them at their baptiſm, and thereupon ſhall be 
confirmed by the biſhop, may receive ſuch a meaſure of 
ny holy ſpirit, that they may be enabled faithfully to 
7 fil the ſame, and grow in grace unto their lives end. 

en. 

Grant, O lord, that whoſoever ſhall receive in this 
place the bleſſed ſacrament of the body and blood of 
Chriſt, may come to that holy ordinance with faith, cha- 
rity, and true repentance; and being filled with thy grace 
and heavenly benediction, may to their great and endleſs 

comfort, 
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comfort, obtain remiſſion of their ſins, and all other be. 
nefits of his paſſion. Amen, | L 
Grant, O lprd, that by thy holy word which ſhall be 
read and preached in this place, and by thy holy fpirit, 
rafting it inwardly in the heart, the hearers theres may 
th perceive and know what things they viight to do, 
1 2 may have power and ſtrength to fulfil the fame, 

mm, 

Grant, O lord, that whofnever ſhall be Joined together 

in this place in the holy eſtate of matrimony, of alth- 
fully perform and keep the vow and covenant betwixt 
them made, and may remain in perfect love together unto 
thek lives end. Amin. 
Grant, We beſeech thee, bleſſed lord, that whoſbever 
mall draw near unte thee in this place, to give thee thanks 
for the benefits whith they have received at thy hands, 
to ſet Forth thy molt Wort } Faiſe; to eonfeſs their fins 
unte thee, and to afk ſuch things as are requiſite and he- 
 eeffary, as well for the body as the foul j may de it with 
fuch ſtectaſtneſs of Faith, and with fueh ſeriouthets, af. 
ſe&tien, and devotion of mind, that thou mayelt accep! 
their hounden duly and feryiee, and vourhfafe te give 
Whatever in thy infinite wiflem theu”thals fee te be moſt 
expedient for them i All which we beg for Jeſus Chrit 
his ſake; our bleſſed lard and faviour, Amen, 


The biſhop fitting in his chair, 

\ _ Then the ſentence 4 conſecration is to be read by the gban- 
cellor, and figned by the biſhop, and by him ordered ta be re- 
giftered, and then laid upon the communion table. 

After this, the perſon appointed is to read the ſer vice for the 

_ day, except where it is otherwiſe directed. 

Proper pſalms, 84, 122, 132. 
Firſt leſſon, 1 Kings 8. from v. 22. incl. to v. 62. 

Second leſſon, Hebr. 10. from v. 19. incl. to v. 26. 


After the collect for the day, the miniſter who reads the ſer- 

vice flops till the biſhop hath ſaid the following prayer : 
O moſt bleſſed ſaviour, who by thy gracious preſence 
at the feaſt of dedication, didſt approve and honour ſuch 
religious ſervices, as this which we are now performing 
unto-thee, be preſent at this time with, us. alſo by thy 
holy ſpirit ; and becauſe holineſs becometh thine houſe 
for ever, ſanctify us we pray thee, that we may be li- 
ving temples, holy and acceptable unto thee; and fo 
dwell in our hearts by faith, and poſſeſs our ſouls by thy 
| grace, 


thee | 
and t 
of thy 
ta be 
multi 
to thy 
conce 
ſhewe 


grant 


the 


2 


nce 
uch 
ing 
thy 
uſe 
li- 
ſo 
thy 
ice, 


rl of the geneval thantfriving, A 


Churth. 42:80 
do, that nothing which defileth may enter into us; but 
that being cleanſed from all carnal and corrupt affections 
we may ever be devoutly given to ſerve thee in all goo 
works, who art our fav wur, lord, wid god, blefied for 
evermore. Amen, 


Then the minifler proceeds in the free 4 the day, to the 
en which, the bijhep fays 
the following prayer [if it be not ene of the $0 new hut = 
feed be thy name, O lord, that it hath pleaſed ther 
a put it into the heart of thy * % ent W. to evect this 
h uſe to thy hunour and worſhip, Bleſs, O lord + bin, 
his fumily; aud ſubſtance, and accept the work of % 
haiids ; rementbrr Sim concerning this; Wipe not out this 
kindneſs that „ hath ſhewed for the houſe of % god and 
the offices thereof; and grant that all; who thall enjoy 
the benefit of this pious work, may ſhew forth their thank- 
fulnels by making a tight ale of it, to the glory of thy 
bled name, the“ Jeſus Chriſt eur lord; At; 


[Af the church that (+ te be eonfterated, be the of the 56 nei 
Hure ben tue are 87 Hered #4 be but ly Ide lv als of par- 
laments, the be, Jays ; 

Mleſſed be thy hame, O lord gad, that it hath pleaſed 
thee by thy govd (pirit ta diſpoſe gur graciaus ſopereign 
and the eſtates of this realm, ta ſupply the ſpiritual wants 
of thy peeple, by appoiating this and many other churches 
ta be erected and endowed far thy worthip and ſervice 
multiply thy bleilings upon them, for their pious regard 
to thy honour, and to the good of ſouls ; remember tnem 
concerning this, and wipe not out the kindneſs they have 
ſhewed to thy church, and to the offices thereof; and 
grant that our gracious king may ſee and long enjoy the 
truits of his godly zeal, in the edification of the meu bers 
of our church, and in the reduction of thoſe, in the ſpirit 
of meckneis, who diflent from it; that we may all live 
together in the unity of the ſpirit, and in the bond of 
peace, thro* Jeſus Chriſt our lard, Amen. ] 


Then the miniſter who efficiages, is to go on with the prayer 
At. Chryſoſtom, and the Grace of our Lord Jeſus Chriſt. 
Then a pfalm is to be fung, vix. 20. b, 7, 8. with Glo ia 
x; x2; 
Communion ſervice, 


The biſh:p, Hanging on the north ſide of the cemmunicu tal le, 
@ before, reads the communion ſervice. 


Vor. I. X After 
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er the colledt for the Aug, he ſays the follotvin prayer. 
moſt glorious lord god, we acknowledge that we are 
not worthy to offer unto thee any thing belonging to us; 
yet we beſecch thee, in thy great neſs graciouſly to 
accept the dedication of this place to thy ſervice, and to 
roſper this our undertaking : Receive the prayers and 
nterceſſions of us, and all others thy ſervants, who either 
now or hereafter entering into this houſe, ſhall call upon 
thee z and give both them and us grace to prepare our 
hearts to ſerve thee with reverence and godly fear: Aﬀect 
us with an awful apprehenſion of wy divine majeſty, and 
a deep ſenſe of our own unworthineſs ; that ſo, ap proach- 
ing thy ſanctuary with lowlineſs and devotion, an _—_ 
before thee with clean thoughts and pure hearts, wit 


bodies undefiled, and minds ſanctified, we may always 


perform a ſervice acceptable to thee, thro' Jeſus Chrilt 
.. WP 


our Lord, Amen, 


The two chaplains are ts read, one the epifile, and the other 


the goſpel | 
he Epiſtle, 2 Cor. 6. 14. incl, to v. 17. 


The Goſpel, Joh. 2. v. 13. to v. 18. incl, 


Then the biſhap reads the Nicene creed. After which, a pſaln 
is ſung, viz. Pſ. 100, | 


The Sermon, 


The ſermon being ended, and all who do not receive the holy 
communion. returned, and the doors ſhut ; the biſhop proceeds in 
the communion ſervice ; and he and the clergy having made their 
oblations, the churchwardens collect the offerings of the reſt of 
the — peo SL 

ter the communion, and immediately before the final bleſſing, 
the hep ays the 1 * Rt, 

Bleſſed be thy name, O lord god, for that it pleaſeth 
thee to have thy habitation among the ſons of men, and 
to dwell in the midſt of the aſſembly of the faints upon 
earth; bleſs, we beſeech thee, the religious performance 
of this day: And grant that in this place, now ſet apart 
to thy ſervice, thy holy name may be worſhipped in truth 


= purity to all generations, thro' Jeſus Chriſt our lord, 
men, 

The peace of god, which paſſeth all underſtanding, 
keep your hearts and minds in the knowledge and love of 
— and of his ſon Jeſus Chriſt our lord: And the bleſ- 
lng of god almighty, the father, the ſon, and the — 

| ghoſt, 


Church. 
ghoſt, be amongſt you, and remain with you always, 


* * ai 
— — — — —_ — — — 


Conſecration of a churchyard, together with the 
church, 


and people proceed to the church And the biſhop, 


in the place prepared for the performance of the office — the 


alt or ſentence of conſecration it read by the chancellor, and 

ed by 1 — 175 7 to 4 reg! — r 
which, the bi wing prayer. 

' who haſt taught us 2 holy word, that there 


is A 
downwards to the earth, and the ſpirit of a man which 
aſcendeth up to god who gave it; and likewiſe by the 
example of thy holy ſervants, in all ages, haſt taught us 
to aflign peculiar places, where the bodies of thy ſaints 
may reſt in peace, and be preſerved from all indignities, 
whilſt their ſouls are ſafely kept in the hands of their 
faithful redeemer: Accept, we beſeech thee, this chari- 
table work of ours, in ſeparating this portion of ground 
to that good purpoſe; and give us grace, that by the 
frequent inſtances of mortality which we behold, we may 
learn and ſeriouſly conſider, how frail and uncertain our 
condition here on earth is, and ſo number our days, as to 
apply our hearts unto wiſdom, That in the midſt of life 
thinking upon death, and daily preparing our ſelves for 
the judgment that is to follow, we may have our part in 
the reſurrection to eternal life, with him who died for our 
ſins, and roſe again for our juſtification, and now liveth 
and reigneth With thee and the holy ghoſt, one god world 
without end. Amen. 

The grace of our lord Jeſus Chriſt, and the love of 
god, and the fellowſhip of the holy ghoſt, be with us all 
evermore. Amen. 


. * * - _—_ 


Conſecration of a churchyard ſingly. 


The ordinary ſervice for the day is to be read at the church, 
except where it is otherwiſe ordered. 


Pſalms 29. 90. 
39+9 X 2 Fir 


When the ſervice in the church it finiſhed the biſhop, clergy, | 
an 


ifference between the ſpirit of a beaſt that goeth 
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Other churches 
not to be preſu- 
diced thereby, 


Proevration, 


Church; 
Firſt leſſon, Gen, 23. 
Second le on, Joh, 5% V. 21, incl. to v. 30. art 
Theſl, 4. 13. to the end, 

Is hen the ſervice at the church it over, the biſhop, clergy, 
and pariſhloner repair to the ground which it to be conſecrated : 
And the biſhap, flanding in the place prepared for the perform» 
ance of the 72 ſays : 

"The glorious majeſty of the lord our god be upon us; 
proſper thou the work of our hands upon us, O proſper 
thou our handy work, | 

Then the inſtrument of donation is preſented to the biſhop. 

Next, the aft or ſentence of ' conſecration is read by the 
chancellor, and ſigned by the biſhop, and ordered to be re- 


giftred, 


This done, the biſhop reads the prayer that is before directed 
to be wed in a churchyard which is conſecrated together with the 
church, | 

Then are ſung two ſlaves of the 39th pſalm, viz. v. 5, 6, 
758. 
" After which the biſhop lets them depart with the bleſſing : 

he peace of god which paſſeth all underſtanding, keep 
your hearts and minds in the knowledge and love of god, 
and of his ſon Jeſus Chriſt our lord: and the bleſſing of 
god almighty, the father, the ſon, and the holy ghoſt, be 
amongſt you, and remain with you always. Amen, 


6. In the conſecration of a new church, proviſion is ta 
be made, that no damage accrue, in point of rights or 
revenues, to any other church. And in the forementioned 
letter of Innocent the third to king John, one expreſs 
condition of building new churches is, that by the new 
building the right of ancient churches be not prejudiced, 
Gib/. 189. 

4 Kl procuration is due, to every biſhop 
who conſecrates a church, from the perſon or perſons 
praying ſuch conſecration z not for the conſecration, but 
for the ' neceſſary refreſhment of the þiſhop and his ſer- 
vants, For whereas ordinations, inſtitutions, and other 
acts of the like nature, are performed by the biſhop with« 
in his own walls; this draws him ſometimes to a great 
diſtance from his palace, where proper accommodations 
cannot be procured : and therefore, as in his viſitations, 
ſo alſo in his conſeerations of churches, the law hath pro- 
vided a reaſonable procuration. At firſt, the laws of the 
church forbad the demanding or taking any thing, byt 


what the founder voluntarily offered (and ſome even for- 


Church. 


bud that ;) but afterwards the prohibition was limited, 
Saving the hong, and lawful e of the eceleſiaftieks, and 
(as it is in the foregoing conſtitution of Othobon) except 
the due procuration the menſure and FRET of which, 
muſt de determined» by the uſage of every dioceſe, In 
archbiſhop Warham's time, the ſce of Bath and Wells be- 
ing vacant, there is returned among the revenues of the 
vacancy, for the conſecration of three churches, 101, 
that is, 31; 6s, 8d, euch, ib}. 190, | ; 

'The church of Elſefeld in the dioceſe of Lincoln was 
conſecrated in the year 1273; for which was paid a pro- 
curation of two marks. Ken, Par. Ant. 515. 


g. A church once conſecrated, may not be conſecrated Reconſecration, 


again, To which general rule of the canon law, one 
exception was, unleſs they be polluted by the ſhedding of blood ; 
and in that caſe, the canon ſuppoſes a reconlecration 
tho' the common method in England was, a reconciliation 
only, as appeareth by many inſtances in our eccleſiaſtical 
records, But in point of ruins or decay, the only excep- 
tion to the general rule, laid down in the canon, is, u 
4% they be — (that is, ſaith the gloſs, for the greater 
part theref, and not othtrwiſe.) And a decretal epiſtle of 
Innocent the third, where the roof was conſumed, is, 
that fence the walls were intire, and the communion table met 
hurt, neither the one nor the other ought to be reconſe- 
erated, Thus, a chapel in the ſuburbs of Hereford, 
which belonged to the priory of St John of Jeruſalem, 
had been from the time of the diſſolution of monaſteries, 
applied to ſecular uſes and profaned, by making the ſame 
u ſtall for cattle, and a place for laying up their hay and 
other provenderz yet becuuſe the walls and roof were 
never demoliſhed, a reconciliation was judged ſufficient, In 
like manner, when another chapel had been long diſuſed, 
and was repaired, and made fit for divine ſervice, the 
tenor of the reconciliation was, The ſame chapel from all 
canonical impediment, and from every profanation (if avy 
there were) contratted and incurred, as much as in us beth, 
and fo far as late we may, by the atithority aforeſaid wwe 
do exempt, relax, and WA the ſame, Gibl, 169. 

But on the contrary, when the church of Swuthmalling 
had not only been polluted in manner as aforeſaid, but 
was alſo ret built, and then uſed for divine offices with - 
out new conſecration z archbiſhop Abbot interdifted the 
miniſter, churchwardens and pariſhioners from the cn 
trance of the church, until the ſaid church and the church» 


yard thereof ſhould be again conſecrated, //. 190, 
* 3 ! When 
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dication. 
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When a churchyard hath been inlarged, there hath 
been a new conſecration of the additional part. Git). 
190. 

1 In a form of conſecrating churches, which we meet 
with in a canon of the ſynod held at Celchyth under 
Wulfred archbiſhop of Canterbury in the year 816, it is 
ordained, that when a church is built, it ſhall be conſe- 


crated by the proper dioceſan, who ſhall take care that 


the ſaint, to whom it is dedicated, be pictured on the 
wall, or on a tablet, or on the altar. And Sir William 
Due had an old tranſcript of a decree made by Robert 
de Winchelſea archbiſhop of Canterbury, and confirmed 
by Walter Reynolds his immediate ſucceſſor, whereby 
the pariſhioners thro' that whole province were command- 
ed to provide, that the image of that ſaint to whoſe me- 
mory the church was dedicated, ſhould be carefully pre- 
ſerved in the chancel of every pariſh church, And Dr 
Kennet ſays, he remembers in the chancel of the church 
of Poſtling in Kent, on the fide of the north wall, about 


five foot from the ground, there was a ſmall ſquare tablet 
of braſs, with a latin inſcription in old characters, tel- 


ling the time when the church was dedicated to the vir- 
gin Mary. . 

The wake or cuſtomary feſtival for the dedication of 
churches, doth ſignify the ſame as vigil or eve, The 
reaſon of the name is beſt given from an old manuſcript 
legend of St John Baptiſt: “ Ye ſhall underſtand and 
* know, how the evens were firſt founded in old times. 
© In the beginning of holy church it was ſo, that the 
« people came to the church with candles burning, and 
« would wake and come with lights towards night to 
* the church in their devotions : and after, they fell to 
„ lechery, and ſongs, and dances, harping and piping, 
© and alſo to gluttony and fin; and fo turned the holi- 
\ neſs to curſedneſs, Wherefore the holy fathers or- 
%s dained the people to leave that waking, and to faſt the 
even. But it is ſtill called vigil, that is, waking in 
« engliſh ; and itis alſo called the even, for at even they 
% were wont to come tochurch,” 

It was in imitation of the primitive avaval, or love 
fealts, that ſuch publick aſſemblies, accompanied with 
friendly entertainments, were firſt held upon each return 
of the day of conſecration, tho' not in the body of church- 
es, yet in the churchyards, and moſt neatly adjoining 
places, I 


This 


Church. 


This practice was eſtabliſhed in England by pope Gre- 
gory the great ; who in an epiſtle to Melitus the abbat, 
gives inſunQions to be delivered to Auſtin the monk, a 
miſſionary to England; amongſt which, he doth allow 
that the flemn anniverſary of dedication ſhould be cele- 
brated in thoſe churches which were made out of heathen 
temples, with religious feaſts kept in ſheds or arbories, 
made up with branches and boughs of trees round the ſaid 
church, 

But as the love feaſts held in the place of worſhip were 
ſoon liable to ſuch great diſorders, that they were not on- 
ly condemned at Corinth by St Paul, but prohibited to be 
kept in the houſe of god by the 20th canon of the council 
of Laodicea, and the zoth of the third council of Car- 
thage ; ſo from a ſenſe of the ſame inconveniences, this 
—. did not long continue of feaſting in the churches 
or churchyards; but ſtrangers and inhabitants paid the 
devotion of prayers and offerings in the church, and then 
adjourned their eating and drinking to the more proper 
place of publick and private houſes. 

The inſtitution of theſe church encenia or wakes, was 
without queſtion on good and laudable deſigns : at firſt, 


* thankfully. to commemorate the bounty and munificence 


of thoſe who had founded and endowed the church ; next, 
to incite others to the like generous acts of piety; and 
chiefly, to maintain a chriſtian ſpirit of unity and charity, 
by ſuch ſociable and friendly meetings. And therefore 
care was taken to keep up the laudable cuſtom. The 
laws of Edward the confeſſor give peace and protection in 
all pariſhes during the ſolemnity of the day of dedication, 
and the ſame privilege to all that were going to or return- 
ing from ſuch ſolemnity. In a council held at Oxſord in 
the year 1222, it was ordained, that among other feſti- 
vals ſhould be obſerved the day of dedication of every 
church within the proper pariſh. And in a ſynod under 
archbiſhop Iſlip (who was promoted to the ſee of Canter- 
bury in the year 1349) the dedication fealt is mentioned 
with a particular reſpect, 

This ſolemnity was at firſt celebrated on the very day 
of dedication, as it annually returned, But the biſhops 
did ſometimes give authority for tranſpoſing the obſerva- 
tion to ſome other day, and eſpecially to ſunday, where- 
on the people could beſt attend the devotions end rites 
intended in this ceremony. Thus the pariſhioners of 
Biſhops Wilton in Yorkſhire, complaining to ateh- 
biſhop Kemp, that their wake day on Sep. 15: Was in⸗ 
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eonvenient to be kept on a week day, becauſe it fell in 
the middle of their harveſt; he therefore transferred it to 
tne ſunday following, by an inſtrument dated at Biſhops 
Thorp, Sep. 22. 1441, So alſo at Tadcaſter in York- 
ſhire, the church's feſtival being on the 28th of Auguſt; 
it was in the year 1314 aſſigned to be kept on the ſunday 
next enſuing the feaſt of the decollation of St John Bap- 
tilt, Nay, at laſt, this convenience of ſunday above the 
week days, was the reaſon of attempting an univerſal 
change. For among the injunctions of king Hen. 8. in 
the year 1536, it was ordered, that the dedication of 
churches ſhould in all places be celebrated on the firſt ſun- 
day of the month of October for ever. Yet this order 
was not inſorced, or not obeyed ; but however moſt of 
thoſe jubilees are now celebrated near the time of Michael. 
maſs, when a vacation from the Jabours of harveſt and 
the plough, doth afford the beſt opportunity for viſits and 
orte. 

n Is tranſpoſing of the day hath left it more difficult 
to know the ſaint to whoſe protection the church was 
committed. There be only theſe grounds of ſafe con- 
jecture, Such Wakes as are obſerved on the firſt wr 
ſeeond ſunday after Michaelmaſs day, in theſe we may 
doubt a tranſlation of time by virtue of tho ſaid „ 
of king Hen, G. of by a prevailing euſtom of poſtponing 
ſuch lemi ty the wa of harveſt; and in fuch calves 
the falnt may be loſt, unlels forme other way preferved 
Hut as to thoſe wakes which are precedent to Miehael- 
mas, or diſtant from that thme z theſe we may believe 
have continued in their primitive relation to their proper 
faint, and no farther removed than to the Immediate ſun⸗ 
day following; For wherever theſe ſunday wakes are 
gulded by a foregoing Feltival,, we may be juſtly ſatisfied, 
the church was edles to the ſaint of that day. 

It is a fational and jult upinion of Bir Henry Spelman, 
Mat kalrs were firſt oecaſioned by the reſort of people ts 
that place, fot folemnizing ſome feltival, and eſpecially 
the feaſt of the church's dedication; And henes he thinks 
it ealy io conjecture ts What falnt the church had been 
commended, by the fair day; Indeed pope Gregory the 
greaty in one of his hemilies, alludes to this as @ popylsi 
and familiar euſtam; and therein plainly intimates, that 
a fair arifes from a conflux of people en the wake or de- 
dication day, In moſt of the towns and parithes in Eng- 
land (except where the privileges of new fairs hath been 
in later times obtained) the old ſtationary fairs, . 

7 
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by cuſtom or by ancient charter, depend upon tlie ſaint 
of the church. Thus the primitive fair in Oxford was 
on the day of St Frideſwide, becauſe it was the dedication 
day of the chief conventual church. Thus the tranſlation 
of Becket's body was on the 7th of July, and his paſſion 
on the 29th of September; which days being ſoon cele- 
brated at Canterbury for feſtivals and days of dedication 
of altars and chapels to that martyr, it occaſioned two fairs 
in that city annually on thoſe days. On che ſaid 7th of 
July, there is a fair at Bromhill near Brandon-ferry in 
Norfolk, and another at Weſt-acre about four miles diſtant 
from Swafham, both called Becket's fair; and in both 
places there are old ruinous chapels, which were dedi- 
cated to that ſuppoſed ſaint. 

The charters for fairs, granted by n. of Eng- 
land, were often a confirmation rather than a new grant; 
and were chiefly obtained to confer a property, on ſome 

articular perſon, of the profits of the fair z which were 

before in common, and therefore ſubject to great diſputes, 
do king Richard gave a charter for a fair to be holden 
eight days in Peter —_—_ beginning on the feaſt of St 
Peter z on Which day a alt had been kept by immemo= 
rial euſtom, becauſe the church had been dedicated to 
that ſaint, 

To confirm the original of fairs from the dedication of 
ehurches, It is obſervable, that on this account fairs 
were generally kept In ehurchyards, and even in the 
churches z till the indecency and ſeandal were (6 greats 
as te want a reformation, In the year 1240, in the 14th 
of Hen, 3. among the Inquiries ta be made at a viſitation 
by all archdeacons within the dioceſe of Lineoln, the 
23th and g6th were to diſcover and regulate this abuſe; 
Soon after this, king Hen. 3. by expreſs mandate forbad 
the keeping of Northampton fair in the church or church 
pare of Il-faints in that town. Whereupon Robert 
Groſthead, the good biſhop of Lineoliz ſent poſitive 
jnſtructlons tro“ his whole dioceſes prohibiting «ll fairs 
ts be kept in ſueh ſacred places, purfuant ts the king's 
ekample, whe had made the like reformation at Nerth= 
ampten This duty he reeommended in letters te his 
leveral archdeacents, and then ſent & copy of the ins 
ſtructlens o all rectors and viears of churches within his 
dieceſe, It was likewiſe to this relation of fairs ta the wakes 
or days of dedicatian, that a cuſtom of old time crept in, 
of keeping ſome fairs upon the very ſundays, becaule the 
dedication feaſts fell on thoſe days ; till this abuſe, like 

the 
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the other, was thought fit to be reſtrained : as for inſtance, 
the fairs and markets kept on ſundays at Walingford, 
Bercamſtead, and Brackley were altered to week days, by 
ſpecial writs from the king, in the ad year of king Henry 
the third, Thus were the anniverſaries of a church's 
dedication celebrated in populous towns with an accuſtom- 
ed fair; and in the moſt private pariſhes, with feaſting 
and a great concourſe of people. And as there have been 
many gifts and legacies to univerſities and colleges, for 
the commemorating of founders and benefactors days; ſo 
were ſome donations made to churches purely for this 
pious uſe, of more ſolemnly celebrating the wake or dedi- 
cation feaſt, Thus Walter de St Edmund, abbat of 
Burg, did about the year 1246 give the ſum of 40 ſh 4 
year, for making more plentiful proviſion in that convent, 
on the day of the church's confeeration, 

This laudable euſtom of wakes prevailed for many ages, 
til] the puritans began to exelalm againſt It as a remnant 
of popery, And by degrees the humour grew fo popular, 
that at the ſummer aflizes held at Exeter in the year 
1629, the lord chief baron Walter and baron Denham 
made an order for ſuppreſſion of all wakes, And a like 
order was made by judge Richardſon for the county of 
Somerſet, in the year 1631. But on biſhop Laud's com- 
plaint of this Innovating humour, the king commanded 
the laſt order to be reverſed z which Judge Richardſon 
refuſing to do, an account was required from the biſhop 
of Bath and Wells, how the ſaid feaſt days, church ales 
Wakes, and revels were for the moſt part celebrated and 
obſerved in his dioceſe, On the receipt of theſe inſtrue- 
tiens, the biſhop ſent for and adviſed with ſeventy two 
of the moſt orthodox and able of his clergy who certified 
under their hands, that on theſe feaſt days (which gene- 
rally fell en ſundays) the ſervlee of god was more ſolemn- 

rformed, and the church much better frequented 


both in the forenoon and afternoen, than on any other 


ſunday in the year ; that the people very much deſired 
the continuance of them ; that the miniſters did in moſt 
places do the like, for theſe reaſons, viz, for preſerving 
the memorial of the dedication of their ſeveral churches, 
for civilizing the people, for compoſing differences by the 
mediation and meeting of friends, for increaſe of love 
and unity by theſe feaſts of charity, and for relief and 
comfort of the poor. On the return of this certificate, 
judge Richardſon was again cited to the council table, 


and peremptorily commanded to reverſe his former order. 
After 


Church. 


After which it was thought fit to reinforce the declaration 


of king James, when perhaps this was the only good 


reaſon aſſigned for that unneceſlary and unhappy licence 
of ſports : ** We do ratify and publiſh this our bleſſed 
« father's decree, the rather becauſe of late in ſome 
« counties of our kingdom we find, that under pretence 
„ of taking away abuſes, there hath been a general for- 
« bidding not only. of ordinary meetings, but of the 
« feaſts of the dedication of churches, commonly called 
« wakes,” However, by ſuch a popular prejudice againſt 
wakes, and by the intermiffion of them in the confuſions 
that followed, they are now diſcontinued in many counties, 
eſpecially in the eaſt and ſome weſtern parts of England, 
hit are commonly obſerved in the ond, and in the mid- 
land counties. Aen. Par, Aut. 60g: 614. 


III. Chance. 


Chaneel, eancellvt, fremeth properly to be ſo called & 
eancllts, from the lattlee-work partition betwixt the quire 
and the body of the church, fo framed as to ſeparate the 
one from the other, but not to intercept the ſight, 

By the rubrick before the common prayer, it is ordain- 
ed, that the chancels ſhall remain as they have done in times 


That is to ſay, diſtinguiſhed from the body of the 
church in manner aforeſaid z againſt which diſtinftion 
Bucer (at the time of the reformation) inveighed vehe- 
mently, as tending only to magnify the prieſthood ? but 
tho the king and parliament yielded ſ far, as to allow 
the daily ſervice to be read in the body of the church, If 
the ordinary thought fit; yet they would not luffer the 
chancel It ſelf to be taken away or altered, Gi}, 199, 


IV. lk, 


375 


1. Ile is ſaid to proceed from the French word aile (ala), Derivation of the 


a wing; for that the Norman churches were built in the 
form of a croſs, with a nave and two wings, | 
The word nave, or naf, is a Saxon word, and ſignifieth 
properly the middle of a wheel, being that part in which 
the ſpokes are fixed; and is from thence transferred to 
ſignify the body or middle part of the church : In like 
manner, the German nab, by an eaſy tranſmutation of the 
letters b, f, and v, frequent in all kindred languages, 
ſignifieth tae vertical part of a hill. With which, the 

word navel ſeemeth alſo to have ſome cognation, 
2. An 
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Y'ea private 


property, 


By preſcription, 


Church, 


2. An ile in a church, which hath time out of mit 
clonged to a particular houſe, and been maintained any 
repaired by the owner of that houſe, is part of his frank 
tenement; and the ordinary cannot diſpoſe of it, of In. 
termeddle in itt And the reaſon is, becauſe the law in 
that caſe preſumes, that the ile was erected by his ancef. 
tors, or thoſe whoſe eſtate he hath, and is thereupon par. 
ticularly appropriated to their houſe, But otherwiſe it is, 
if he hath only uſed to fit and bury in the ile, and not re. 
paired itz for the conſtant fitting and burying, without 
reparation, doth not gain any peculiar property therein 
but the ile being repaired at the common charge of the 
2 the common right of the ordinary takes place, and 
e may from time to time appoint whom he pleaſeth to ſit 
there, %%% 197. 

And in the caſe of Corver and Pym, M. 10 J. it was 
reſolved, that albeit the freehold of the church be in the 
muy vet if a lord of a manor, or any other hath an 

ouſe within the town or pariſh, and he and all thoſe 
whoſe eſtate he hath in the manſion houſe of the manor vt 


ther houſe, hath had a ſeat in an ile of the church for 


him and his family only, and have repaired it at his pro. 
per charges 4 it Nall be intended, that fome of His ancel- 
tori, or of the parties whoſe eftate he hath, did build and 
erect that ile for him and his family only : and therefore 
if the ordinary eidoavour to remove him, of place any 
other there, he may have a prohibition, 4 %, 202; 
And in the eaſe of Frances and Ley, Hf, 14 /. In the 
[tar chamber: It was refolved by the court, that if an in- 
habitant and his anceſtors only, have uſed time out of 
mind to repair an ile in a church, ahd to fit there with 
his family to hear divine ſervice, and to bury there; this 
makes the ile proper and peculiar to his houſe, and he 
cannot be diſplaced nor interrupted by the parſon, church- 
warden, or ordinary himſelf: but the conſtant ſitting and 
burying there, without uſing to repair it, doth not gain 
any peculiar property, or preeminence therein, And if 
the ile hath been uſed to be repaired at the charge of all 
the pariſh in common, the ordinary may then from time 
to time appoint whom he pleaſeth to fit there, notwith- 
ſanding any uſage to the contrary, Cre, Ja. 366, 
And the reaſon of any perſon's propriety in an ile, 
js from the preſcription to repair and uſe it alone; be- 
cauſe it is from thence preſumed, that the ile was erect- 
ed by him whoſe eſtate he hath, with the aſlent of the 
parſon patron and ordinary, to the intent to have it only 
to himſelf, 12 Ce. 105. 
And 
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Church.” 


And therefore where any perſon hath- gvod titles ta 
ſuch ile z if the ordinary doth place another perſon, there- 
in with the proprietor, the proprietor may have, his ac- 
tion upon the caſe againſt the ordinary and if he be im- 

leaded in the ſpiritual court for the fame, a prohibition 

will lie : or if any private perſon doth fit thereſn, or keep 
out him that hath the right, or doth bury his dead there 
without his conſent; an action upon the caſe doth well 
lie for the proprietor, // /e. 39. 


4. But no ſuch title can be good, either upon preſerip= To 
rant by a faculty from the ordi- hou 
u 


tion, or upon any new 
nary, to a man and his heirs z but the ile muſt always be 
ſuppoled to be held in reſpect of the houſe, and will al- 
ways go with the houſe, to him that inhabits it. 12 Go, 
106, 2 Keb, 92, 2 f. 150, 1 Sid. BB, 
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P with the 


1. Cemiterinm is derived from wnpay de,] and Original of 


therefore the church yard is as it were a dormitery, be- 
cauſe the dead bodies are (iid there to ſlecp until the ro- 

ſurrection. 2 ” 489. | 
As to the original of burying places, many writers 
have obſerved, that at the firflt erection of churches, 110 
part of the adjacent ground was allotted for interment of 
the dead z but ſome place for this purpoſe was appointed 
at a further diſtance, Eſpecially 1 cities and populous 
towns 4 Where agreeably to the old roman law of the 
twelve tables, the place of iInhumation was without the 
walls, firſt indefinitely by the way fide, then in ſome pe- 
cullar incloſure aſſigned to that uſe, Therefore the to- 
man pontifical, amongſt other inventions, is in this reſpect 
convicted of error, that it makes pope Marcellus under 
the tyrant Maxentius appoint twenty five churches in 
Rome to bury martyrs in, when at that time laws and 
cuſtoms did forbid all burial within the city, Hence the 
Auguſtine monaſtery was built without the walls of Can 
terbury, (as Ethelbert and Auguſtine in both their char— 
ters intimate) that it might be a dormitory to them 
and their ſucceſſors the kings and archbiſhops for ever. 
This practice of remoter burials continued to the age of 
Gregory the great, when the monks and prieſts begin- 
Ying to offer for ſouls departed, procured leave for their 
reater eaſe and profit, that a liberty of ſepulture might 
e in churches or in places adjoining to them, 'I'his mer- 
cenary reaſon ſecuis to be — by pope Gregory 
himlec't, 

2 


churchyards, 
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Church. 
himſelf, whilſt he allows that when the parties deceaſing 
are not burdened with heavy ſins, it may then be a bene. 
fit to them to be buried in churches ; becauſe their friends 
and relations, as often as they come to theſe ſacred places 
ſeeing their graves, may remember them and pray to 
for them. After this, Cuthbert archbiſhop of Canter. 
bury brought over from Rome this practice into England, 
about the year 750; from which time they date the ori- 
ginal of churchyards in this iſland, This was a ſufficient 
argument of the learned Sir Henry Spelman to prove an 
inteription at Glaſtenbury to be a later forgery z becauſe it 
pretends, dominie eceleflant ifm cum camiterts dedicarat, 
whereas there was no ceemitery in England till above 700 
years after the date of that Aftion. The practice of bu- 
ing within the churches, did indeed (the! more rarely) 
obtain before the uſe of churchyards z but was by autho= 
rity reſtrained, when ehurchyards were frequent, and 
appropriated to that uſe, For among thoſe canons which 
ſeem to have been made before Edward the confeſfor, the 
ninth bears this title De won —_ in cer, and be- 
ins with a confeſlion that ſuch a cuſtom had prevailed 
ut muſt be now reformed, and no ſuch libert allowed 
for the future, unleſs the perſon be a prieſt or ſome hol 
man, who by the merits of his paſt life might deſerve cuch 
a peculiar favour, However, at firſt it was the nave or 
body of the church, that was permitted to be a repo- 
ſitory of the dead, and chiefly under arches by the fide 
of the walls, Lanfrank archbiſhop of Canterbury ſeems 
to have been the firſt, who brought up the practice of 
vaults in chancels, and under the very altars, when he 
had rebuilt the church of Canterbury, about the year 
1018. Ken, Par. Ant. 592, 593. 

y the 15 R. 2. e. b. IWhereas it is contained in the ſla- 
tute de religioſis (7 Ed. 1. it, 2.), that no religious, nor 
ether whatſoever he be, do buy or ſell, or under colour of gift 
or term, or any other manner of title whatſcever, receive of 
any man, or in any manner by gift or engine cauſe to be appro- 


priated unto him any lands or tenements, upon pain of forfei- 


ture of the ſame, whereby the ſaid lands and tenements in any 
manner might come to mortmain; and if any, religious or any 
ether, do again/t the ſaid ſtatute by art or engine in any man- 
ner, that it be lawful to the king and to other lords, upon the 


faid lands and tenements to enter, as in the faid flatute doth 


more fully appear : and no of late by ſubtil imagination, and 
by art and engine, ſome religious perſons, parſons, vicars, and 
ether ſpiritual perſons have entred in divers lands and tene- 


micnts, 


Church. 


ments, which be adjuining to their churches, and of the ſame, 
by ſufferance and afſont of the tenants, have made churchyards, 
and by bulls of the biſhop — 5 have dedicated and hallow- 
ed the ſame, and in them do make continually parochial buryi 

without licence 4 the ling and of the chief lords ; therefore it 
it declared in this parkament, it is manifeſily within the 
compaſs of the ſaid ſtatute. 

2. By a conſtitution of archbiſhop //inchelſea 
riſhioners ſhall repair the fence of the churchyard at their 
own charge. Lind, 233. 

And lord Code ſays, that the pariſhioners ought to re- 
pair the ineloſure of the churchyard, becauſe the bodies 
of the more common fort are buried there, and for the 

rleryation of the burials of thoſe that were of ſhould 

aye been, While they lived, the temples of the holy 
ghoſt, A Inft. 8g. 

And if the e 2 be not decently incloſed, the 
church (which is god's houſe) cannot decently be kept; 
and therefore this the pariſhioners ought to do, by cuſtom 
known and approved : and the conuſance thereot belong» 
eth to the ecclefiaſtical court, a 7%. 489, 

But nevertheleſs, if the owners of lands adjoining to 
the churchyard, have uſed time out of mind to repair fo 
much of the fence thereof, as adjoineth to their ground; 
ſuch cuſtom is a good cuſtom z; and the churchwardens 
have an action againſt them at the common law for the 
ſame, 2 Rollt Abr. 287, Gib. 194. 

By Can, 85, The churchwardens or queſtmen ſhall 
take care, that the churchyards be well and ſufficiently 


repaired, fenced, and maintained with walls, rails, or 


pales, as haye been in each place accuſtomed, at their 
charges unto whom by law the ſame appertaineth, 

By the ſtatute of circumſpecte agatis, 13 Ed. 1. ſt. 4. 
intitled, certain caſes wherein the king's prohibition doth 
not lie : If prelates do puniſh for leaving the churchyard un- 
cloſed, the ſpiritual judge ſhall have power to take knowledge, 
notwith/landing the king's prohibition. 

Nevertheleſs, if the churchwardens ſue a perſon in 
the court chriſtian, ſuppoſing by their libel, that he and 
all they whoſe eſtate he hath in certain land next adjoin- 
ing to the churchyard, have uſed time out of mind ta 
repair all the fences of the churchyard which are next 
adjoining to the ſaid land; a prohibition will lie: for 
this ought to be tried at the common law; inaſmuch 
as this is to charge a temporal inheritance, 2 Kell's 
Ar. 287, 
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Stratford. Seeing it it probibited by the lato both ee. 
ne! and ſecular, for laymen to have power to diſpoſe of 
things ecclefiaſteal 3 in order therefore that the fant < 
_—_— may be utterly aboliſhed, whereby certain pariſhioners 
of the pariſhes within our province, not knowing the limits of 
their own power, or rather not regarding the ſame, have cut 
dawn, or rooted up the trees, or mowed the graſt growing in 
the ehurehyards of the churches or chapels of our ſaid province, 

ain/t the will of the retlors or vicart of ſuch churches or 
chapels or others deputed by them for the cuſlody and cure 
thereof, and have ſacrilegiouſly applied the ſame to their own uſe, 
or to the uſe of the churches, or of other perſons, at their will 
and pleaſure; from whence peril of ſouls, contentions, and 
grievous ſcandals de ariſe betwixt the miniſters of ſuch churches 
and their pariſhioners : we do declare by the authority of the 
preſent council, that perſons guilty of ſuch contempt ſhall incur 
the ſentence of the greater excommuntcation, until they ſhall make 
ſufficient amends and ſatisfattion, Lind. 267. 


Againſt the will of the rectors or vicars] This is, in 
churches where there is a rector only, or a vicar only, 
But if in the ſame church there be both rector and vicar 
it may be doubted (ſays Lindwood) to whether of them 
the trees or graſs ſhall belong, But I ſuppoſe (ſays he) 
they ſhall belong to the rector; unleſs in the endow- 
ment of the vicarage they ſhall be otherwiſe aſſigned, 
Lindw. 267. 

In Bellamy's caſe, M. 13 J. This point, unto which 
of the two the trees do belong, was conſidered, but not 
determined ; where the vicar ſued the parſon impropriate 
in the ſpiritual court, for cutting them down; and the 
ſuit being for damages, and an action of treſpaſs lying 
at common law, a prohibition was granted, and after- 
wards upon the ſame grounds a conſultation denied : 
but what became of the main point, that is, to whom 
the trees of right belonged, appears not: only Ralle ſeems 
to make the right turn upon this, that they did belong 
to him who is bound to repair ; which determination 
agrees well with what is ſaid in the ſtatute here follow- 
ing, namely, that the parſon ſhall not cut them down, 
but when the chancel wants reparation. 2 Rel['s Abr. 


337+ Gi. 207, 208, 


Or to the uſe of the churches] That is, to the uſe of the 
fabrick of the church; which it is not lawful to do, 
without the conſent of the rector or vicar to whom 


they belong, And it is very reaſonable, that neither 
rector 


rector nor vicar do fell ſuch trees but for evident neceſ- 
ſity of the reparation of the minfe of the rectory, or of 
the chancel; But if the nave of the church want ro- 
pairingy the roctur, or vicar will do well (ſays Lindwood) 
not to be difficult in granting leave to cut down one or 
two for that uſe, Lindw. 267, 

By the 35 Ed. 1. ſt. a, intitled, Statutum ne rector 
proſternat arbores in coemiterio : Becauſe we do underſtand, 
that controverſies do ofttimes grow between parſons of churches 
and their pareſhioners, touching trees growing in the chureh- 
yard, both bf them pretending that they ds belong unto them- 
ſelves j we thought it good, rather to decide this contro- 
ven by writing than by ſlatute. Foraſmuch as a churchyard 
that is dedicated is the ſoil of a church, and whatſoever is planted 
belongeth to the foil; it maſt needs follow, that thoſe trees 
which be growing in the churchyard are ts be reckoned amongſt 
the goods of the church, the which laymen have no authority to 
diſpoſe ; but, as the holy ſcripture dath th the charge of 
them is tommitted only to prieſtt to be apeſe of Aud pet ſte- 
ing thoſt trees be often planted to defend the force of the 
wind from hurting the church; we do prohibit the parſons of 
the church, that they do not preſumt to fell them down - 


he) viſedly, but whiti the thancel of the church doth want wr 1 

1 77 ſary repurationt : neither ſhall they be converted to any other | 
ed, uſe, txcept the body of the church doth need like repair] in | 
; which the pat ſons of their charity ſhall do well to relicus i 
ich the pariſhioners, with beſtowing upon them the ſame trees ; li 
not whith we well not commund to be done, but tue will commend |. 
"4 it when it is done. A 
S 1 

ng Kerber th dei this cthtroverſy by writing then by Aatute] i 
er And therefore lord Coke calls this law a treatiſe only; 1 
4 and adds, that it is but a declaration of the common 1 
wa law. Gif. 208. q 
_ But when the chancel of the churth doth want neceſſary 
18 reparations] If it appeat that the perſon whoſe right they 
Dt ate, intends to cut them down for other purpoſes; a 1 
FO rohibition will be granted, to hinder waſte : and fo i 
In, ikewiſe to hinder the cutting down of ſuch trees in the 1 
. churchyard, as are for the defence of the church. And 1 
if the trees be actually cut down by any perſon; for | 
ie other uſe than is here ſpecified ; it is thought that he 
9 may be indicted and fined upon this ſtatute, 11 C. 49. [ 
, el * 


the caſe of Strachy and Fruncit, Nov. 12, 1741, 4 


W motion was made on behalt of the plaintiff, who was pa- 
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War. 


Building upon it. 


Churtl | 


tron of the living, againſt the rector, for an injunction 
to ſtay waſte, in cutting down timber in the churchyard. 
By the lord chancellor Hardwicke : a rector may cut 


down timber for the repairs of the parſonage heuſe or the 


chancel, but not for any common purpoſe ; and this he 
may be juſtiſied in doing under the ſtatute of 15 Ed. 1. If 
it is the cuſtom of the country, he may cut down under- 
wood for any purpoſe ; but if he grubs it up, it is waſte, 
He may cut down timber likewiſe for repairing any 
old pews that belong to the rectory ; and he is alſo intitled 
to botes for. repairing barns and outhouſes belonging to 
the parſonage.— An injunction was granted till the hear- 
ing of the cauſe, to ſtay the rector from cutting down 
timber, except in the particular inſtances before men- 


tioned, 2 Athyns, 217. 


4. Altho' the church and churchyard be the parſon's, 


and be conſecrated ; yet a man may preſcribe to have 2 
way through the church or churchyard. 2 Roll's Abr. 
265. | | = 
5. No one can make a private door into the church- 


yard, without the conſent of the miniſter whoſe freehold 


the churchyard is, and a faculty alſo from the biſhop for 
the ſame. Par. L. 88, 89. 

6. H. 13 G. 2. The rector and pariſhioners of St 
George's Hanover Square againſt Steuart. The pariſh was 
cited to appear in the biſhop of London's court, to ſhew 
cauſe why a licence ſhould not be granted to Mr, Steuart, 
to erect a charity ſchool on part of the churchyard. And 
upon motion of the rector and pariſhioners, a prohibition 
was granted; for the eccleſiaſtical court hath nothing to 
do with this, and cannot compel them without their con- 
ſent, Str. 1126. 
* E. 8 G. 2. Pew againſt the churchwardens of St 

ary Rotherhithe, Pew was libelled againſt in the ſpiri- 
tual court, for a nuſance and encroachment on the church- 
yard ; to which he pleaded, that he was the owner of 


four tenements, which formerly ſtood on the ground in 


— and that his preſent building was upon the old 


oundation, and did not project further, And this not 


being a matter properly triable there, a prohibition was 


granted, For tho' interrupting the uſe of a churchyard, ' 


as a churchyard, is properly cognizable in the eccleſiaſtical 
court z yet the bounds of it, which is matter of freehold, 
ought not to be determined there, Str. 1012. 

0 9 WW. Hilliard and 


* 
=: 


Jeffreſon. A parſon libelled 
againſt the defendant in' the spiritual court of York, for 


} having | 


chance 
church 
be con 


*. 


chance 
the fre 
land, 
the pa 
ſhione 
riſh, « 
chanc 
timate 


alſo c. 
ports, 
or upe 
mon | 
foot, 
Gi, 
of , 
pairec 
repai! 
W 
both 
tribu 
W 
tain 
ſuch 


Church. 323 


having cut elms in the churchyard ; and a prohibition was 
ranted, upon ſuggeſtion, that they grew on his frechold, 
} Raym. '212, ; + þ 


- 


VI. Repairs. 


1. Anciently, the biſhops had the whole tithes of the Anciently by the 
dioceſe ; a fourth part of which, in every pariſh, was to Mir. 
be applied to the repairs of the church : but upon a re- 
leaſe of this intereſt to the rectors, they were conſe- 
quently acquitted of the repairs of the churches. Degge, 

Part 1. c. 12. 

2. And by the canon law, the repair of the church Next by the rece 
belongeth to him who receiveth this fourth part; that is, tor. 
to the rector, and not to the pariſhioners. | 

3. But cuſtom (that is, the common law) transferreth pinally by the 
the burden of reparation, at leaſt of the nave of the church, inhabitang. 
upon the pariſhioners; and likewiſe ſometimes. of the 
chancel, as particularly in the city of London in many 
churches there. And this cuſtom the pariſhioners may 
be compelled to obſerve, where ſuch cuſtom is. Lindw. 

*. But, generally, the parſon is bound to repair the Repair of the 
chancel, Not becauſe the freehold is in him, for ſo is — 41 _ 
the freehold of the church; but by the cuſtom of Eng- made. 
land, which hath allotted the repairs of the chancel to 

the parſon, and the repairs of the church to the pari- 

ſhioners: yet ſo, that if the cuſtom hath been for the pa- 

riſh, or the eſtate of a particular perſon to repair the 

chancel, that cuſtom ſhall be good ; which is plainly in- 

timated by Lindwood as the law of the church, and is 

alſo confirmed by the common law, in the books of re- 

ports, But as to the obligation reſting upon the parſon, 

or upon the vicar; concerning that, the books of com- 

mon law ſay nothing; and ſo, it is wholly left upon that 

foot, on which the law of the church hath placed it, 

Gil}. 199. * 

5. As, to the vicars, it is ordained by a conſtitution Sometimes by 
of archbiſhop Winchelſea, that the chancel ſhall be re. the ver. 
paired by the rectors and vicars, og others to whom ſuch 
repair belongeth, Lindib. 253. 5 

Whereupon Lindwood oblerveth, that where there is 
both rector and vicar in the ſame church, they ſhall cons 
tribute in proportion to their benefice, Lindiu. 25% 

Which is to be underſtood, where there is not a cer- 
tain direction, order, or cuſtom, unto which of them 


ſuch reparation ſhall appertain. Lindw. 253. 
"#4 6. And 
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priators, are bound of common right to repair the chan- 
cels. This doctrine (under the flinitations expreſſed in 
the foregoing article) is clear and unconteſted : the only 
dificulty hath been, in what manner they ſhall be com- 
lled to do it; whether by ſpiritual cenſures only, in 
ike manner as the pariſhioners are compelled to contri. 
bute to the repairs of the church, fince impropriations are 
now become lay fees; or whether by Kue stan; (as 
incumbents, and, as it ſhould ſeem, ſpiritual impropria- 
tors of all kinds, may be compelled). G1. 199. 

As to this, it is ſaid to have been the opinion of the 
court of common pleas, that the ſpiritual court may grant 
ſequeſtration upon an impropriate parſonage for not re- 
pairing the chancel, MH. 29 C. 2. 3 Keb. 829. yet by 
another book it is faid, that the court of common pleas 
did incline that there could be no ſequeſtration ; for be- 
ing made lay fee, the impropriation was out of the ju. 
riſdiction of the court chriſtian, and they were only to 
proceed againſt the perſon as againſt another layman for 
not repairing the church, 7. 22 C. 2. 2 Ventr. 38. And 
by the ſame caſe as reported 2 Mod. 257. it is ſaid that 
-- C whole court except Atkins were of that opinion, 

1 NU. k. 5 

n the Fenner, Dr Gibſon obſerveth, that inipropri- 
ations, before they became lay fees, were undoubtedly 
liable to ſequeſtration that the king was to enjoy them 
in the ſame manner as the religſous had done, and nothing 
was conveyed to the king at the diflolution of monaſteries 
but what the religious had enjoyed, that le, the profits 
over and above the finding of divine feryice, and the re- 
pairing of the chancel, and other eccleſiaſtical burdens : 
and the general ſaving (he ſays) in the 31 1. . « 14, 
may be well extended to a ſaving of the right of the or- 
dinary in this particular, which r ght he undoubtedly had 
by the law and practice of the church, which ſaid right 
is not abrogated by any ſtatute whatſoever. G13; 199. 

And he obſerveth further theſe things: 1. That altho' 
(as was 8 alledged in the two caſes above tefetred 
to) this power | 
ritual courts ; yet no inſtances do appear, before theſe, of 


By lay impropri- 6. And as rectors or ſpiritual perſdns, ſo alſo impro- 
—— 8 n 4 


any oppoſition made, 2. That in both the ſaid inſtances, 


ju gment was given, not upon the matter or point in 
and, but upon errors found in the pleadings, 3. That 
one argument againſt the allowing the ordinary dick ju- 
riſdiction, was ab inconvenienti, that ſuch ea 
wou 
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„ Chtftty, 
would be a ſtep towards giving ordinaries à power to au 
ment vicarages; as they might have done, and — 
did, before the diſſolution. Gihſ. 199. 

Where there are more impropriators than one (as is 
very frequently the caſe) and the proſecution is to be 
carried on by the churchwardens to compel them to re- 
pair, it ſeemeth adviſable for the churchwardens firſt to 
call a veſtry, and there (after having made a rate for the 
repair of the church and other expences neceſlary in the 
execution of their office) that the veſtry do make an or- 
der for the churchwardens to proſecute the impropriators 
at the pariſh expence. In which proſecution, the court 
will not ſettle the proportion amongſt the impropriators, 
but admoniſh all who are made parties to the ſuit, to re- 
pair the chancel, under pain of excommunication, Nor 
will it be neceſſary to make every impropriator a party, 
but only to prove that the parties proſecuted have received 
tithes or other profits belonging to the rectory ſufficient 
to repair it z and they muſt ſettle the proportion amongſt 

mſelves. For it is not a ſuit againſt them for a ſum 
of money, but for a negle& of the duty which is incum- 
bent on all of them, Tho' it may be adviſable, to make 
as many of them parties as can be come at with certainty, 


opti» 4 epalring of the chancel, is a diſcharge from con- Repelrteg the 

tedly tributing to the repairs of the church, This is ſuppoſed — 0 * 

them to be the known law of the church, in the gloſy of John q,Qunt —_— 

thing de Athon upon a conſtitution of Othobon (hereafter men- church. 

teries eels for the reparation of chancels z and is alſo evident 

rofits from the ground of the reſpective obligations upon parſon 

e re- and pariſhioners to repair, the firſt the chancel, the ſe- 

ens: cond the church; which was evidently a diviſion of the 

13. burden, and by conſequence a mutual diſengaging of 

e or- each, from that part which the other took, And there- 

had fore as it was declared in ſetjeant Davie's caſe (2 Nl 

right m 411.) that there could be no doubt but the impro- 

9, priator was rateable to the church, for lands which were 

Itho' not parcel of the parſonage, notwithſtanding his obliga- 

-tred tion, as parſon, to repair the chancel z ſo, when this 

ſpi- plea of the farmer of an impropriation (2 K-. 7 30. 742+) 

2, of to be exempt from the pariſh rate becauſe he repaired the 

ces, chancel, Was refuſed in the ſpiritual court, it muſt pro- 

t in bably have been « plea offered to exempt other poſſeſſions 

"hat alſo from church rates, // 199» 200, 

ju- 8, If there be a chapel of eaſe within a pariſh, and gopairing « che- 

innce ſome part of the pariſh have uſed time out of mind, alone, pe! of este, no 

2»uld without others of the pariſhioners, to repair the chapel of — 
T3 ealty church» 
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eaſe, and there to hear ſervice, and to marry, and all 
other things, but only they bury at the mother church; 
yet they ſhall not be diſcharged of the reparation of the 
mother church, but ought to contribute thereto : for the 
chapel was ordained only for their eaſe, 2 RolPs Abr. 


289. | 

& in the ſaid caſe, if the inhabitants who have uſed to 
repair the chapel, preſcribe that they have time out of 
mind uſed to repair the chapel, and by reaſon thereof 
have been diſcharged -of the reparation of the mother 
church; yet this ſhall not diſcharge them of the repara. 
tion of the mother church, for that is not any direct pre- 
ſcription to be diſcharged thereof; but it is, by reaſon 
thereof, a preſcription hor the reparation of the chapel, 
2 Rolls Abr. 290. 

If the chapel be three miles diſtant from the mother 
church, and the inhabitants who have uſed to come to 


the chapel have uſed always to repair the chapel, and 


there marry and bury, and have never within ſixty years 
been charged to the repair of the mother church; yet this 
is not any cauſe to have a prohibition : but they ought to 
ſhew in the ſpiritual court their exemption, if they have 
any, upon the endowment. 2 Roll's Abr. 290. 

But if the inhabitants of a chapelry preſcribe to be 
diſcharged time ont of mind of the reparation of the mother 
church, and they are ſued for the reparation of the mo- 
ther church z a prohibition lieth upon this ſurmiſe. 2 
Re Abr. 290, | 

If there be a pariſh church and chapel of eaſe within 
the ſame pariſh, and the chapel of eaſe hath time out of 
mind had all ſpiritual rights except ſepulture, and this 
hath been uſed to be done at the pariſh church, and there- 
fore they who have uſed to go to the chapel of eaſe have 
uſed time out of mind to repair a part of the wall of the 
churchyard of the pariſh church, and in conſideration 
thereof, and becauſe that they who are of the chapel of 
eaſe have uſed time out of mind to repalr the chapel of eaſe 
at their own coſts, they have been time out of mind dif- 
charged of the reparation of the pariſh ehurch ; this is 
a good preſcription ; and therefore if they be ſued in the 
ſpiritual court to repair the pariſh church, a prohibition 
lieth. 2 RalPs Abr. 290, 

If the chapel of eaſe hath uſed time out of mind to have 
all divine fervices except burial, and the inhabitants with- 
in the chapelry have likewiſe always repaired the chapel, 
and preſcribe in conſideration of 38. 4d, a year to be paid 
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ſor the reparation of the mother church to be —_— 
of the reparation of the mother church ; if the inha- 
bitants of the chapelry are ſued for the reparation of the 
mother church, a prohibition lieth upon this modus. 2 
RelPs Abr. 290. 

. 1. Ball and Croſs, The inhabitants of a cha- 
pelry within a pariſh, were proſecuted in the ecclefiaftical 
court, for not paying towards the repairs of the pariſh 
church; and the | caſe was, thoſe of the chapelry never 
had contributed, but always buried in the mother church, 
till about Henry the eighth's time the biſhop was pre- 
vailed on to conſecrate them a burial place, in conſider- 
ation of which they agreed to pay towards the repair of 
the mother church, All which appeared upon the libel, 
And it was held by Holt chief juſtice, that thoſe of a 
chapelry may preſcribe to be exempt from repairing the 
mother church, as where it buries and chriſtens within it 
ſelf, and hath never contributed to the mother church; 
for in that caſe it ſhall be intended co-eval, and not a 
latter erection in caſe of thoſe of the chapelry ; but here 
it appears, that the chapel could be only an erection in 
eaſe and favour of them of the _ for they of the 
chapelry buried at the mother church till Henry the 
eighth's time, and then undertook to contribute to the 
repairs of the mother church. 1 Salt. 164, _ 

If two churches be united, the repairs of t 


Churches unite? 
je ſeveral — pri 


churches ſhall be made as they were before the union. paired, 


Degge, p'. 1. c. 12. 


to. Othobon, 
Fepaired, by theſe who are bound thereunts, Ath. 112, 


Reynolds, / injoin the archilencont and their officials, 
that in the viſitation of chureher, they have @ diligent regard to 
the fabrich of the ehureh, and eſpecially of the chancel, ts ſee 
If they want repair and if they find any defetts of that hind, 
they ſhall limit @ certain time wider @ penalty, within which 
they ſhall be «prog Alſo they woo inquire by themſolves 
er their officials in the pariſhes where they viſit, if there le 
ought in things or perſons which wanteth to be correfted ; and 
if they ſhall find any 7 they ſhall correct the ſame either then 
er in the next chapter, Lindw. 53. 

Fabrick] The fabrick of the church conſiſteth of the 
walls, windows, and covering. Lindw. 53. 


Under a penalty] Where the penalty is not limited, the 


ſame is arbitrary (ſaith Lindwood) : But this cannot in- 
X 4 tend 


The archdeacon hall can chancel to be Feelefiafical 
judge hall cane 

the refaits to be 

done. 
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tend here (he ſays) the penalty of excommunication ; inaſ- 
much as it concerneth the pariſhioners ut univerſos, as a 
body or whole ſociety, who are bound to the fabrick of 
the body of the church: For: the pain of excommunica- 
tion is not inflicted upon a whole body together, altho' 
it may be inflicted upon every perſon ſeverally, who ſhall 
be culpable in that behalf. And the ſame may be ob- 
ſerved as to the penalty of ſuſpenſion.; which cannot fall 
upon the pariſhioners, as & community or collective body, 
Yet the archdeacon in this caſe, if the defect be enormous, 
may injoin a penalty, that after the limited time ſhall 
be expired, divine ſervice ſhall not be performed in the 
church, until competent reparation ſhall be made: fo 
that the pariſhioners. may be puniſhed by ſuſpenſion or in- 
terdict of the place. But if there are any particular per- 
ſans, who are bound to contribute towards the repair, and 
altho' they be able, are not willing, or do neglect the 
ſame ; ſuch, perſons may be compelled by a monition to 
ſuch contribution, under pain of excommunication : that 
ſo the, church may not continue for a long time unrepaired, 
thro' their default. Lindiv. 53. 

ut this was before the time that churchwardens had 
the ſpecial ch of the repairs of the church: And it 
ſeemeth now, that the proceſs ſhall iſſue againſt the 
churchwardens, and that they may be excommunicated 
for diſobedience, 


Stratford. Foraſmuch as archdeacons and other ordinaries 
in their viſitation, finding — as well in the churches as in 
the ornaments theresf,, and the fences of the churchyard, and in 
the houſes of the incumbents, de command them to be repaired 
under pecuniary penalties z and from theſe that de not obey do 
extort the ſame penalties by cenſures, wherewith the ſaid defects 
ought to be repaired, and thereby. inrich their own purſes to 
the damage. of the poor people; therefore that thore may be no 
p complaint agaieft the archdeacons and other ordinaries 
and their miniſters by reaſen of ſuch penal exactiont and that 
it becometh nat eccleſiaſtical. perſons to gape after or enrich'thews+ 


ſelves with diſboneft and penal acquiſitions; we ordain, that 


ſuch penalties, ſo often, as they ſhall be exatted, ſhall be con- 
verted to the uſe of ſuch repairs, under pain of ſuſpenſion ab 
officio tobich they ſhall ipſa fatto incur, until they ſhall efectu- 
ally aſfign what was ſo received to the reparation of the ſaid 
defetts, Lind. 224. 


By Canon 86. Every dean, dean and chapter, archdcacen, 
ard others which have authority to bold ecclefraſtical viſitations 
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cumpaſuian, law, ar preſcription ; ſhall ſurvey. the churches 
, bis or their N —_ years, in his 
awn perſon, or cauſe the ſame to be done. 

And by the ſaid canon they were required, from time 
to time to certify the high commiſſioners for cauſes eccle- 
ſiaſtical, every year, of ſuch defects in any the faid 
churches, as he or they ſhould find to remain unrepaired,, 
and the names and ſirnames of the parties faulty therein. 
Upon which certificate, the. high commiſſioners: were de- 
fired by the ſaid canon. ex effi mero to ſend: for. ſuch par- 
ties, and compel them to obey. the juſt and lawful. decrees 
of the eccleſiaſtical ordinaries making ſuch, certificates, 
But by the 16 C. c. 11. the high commiſſion court was 
aboliſhed ; ſo that the cognizance thereof now. reſteth 
ſolely upon the eccleſiaſtical udge. 

11. 7 the ſtatute of Circumſpecte agatis, 13 Ed. 1. 


ſt. 4. If prelates do puniſh. for that the church is uncovered, 
or not conventently decked ; ritual judge ſball have power 
to take knowledge, notwit the king's prohibition, 


The church] This is intended not only of the body of 
the church, which is parochial, but alſo of any publick 
chapel annexed to it; but it extendeth not to the private 
_ of any, tho“ it be fixed to the church, for that 
muſt be repaired/ by him that hath the proper uſe of it, 
for he that hath the profit ought to bear the burden. 
And this the pariſhioners ought to do, by cuſtom known 
and approved: and the conuſance thereof is allowed to 
the eccleſiaſtical court by this act. 2 [nf 489, 

12, Can, 85; The churchwardens or. queſtmen' ſhall 
take care and provide, that the churches be well and ſuf- 
hciently repaired, and ſo from time to time kept and 
maintained, that the windows be well glazed, and that 
the floors: be kept paved, plain and even. | 

If the churchwardens ere& or add any thing new in 
the church, as anew gallery where there was none before; 
they muſt have the conſent of the major part of the pari - 
ſhioners, and alſo a licence of the ordinary. 1 Mod: 237. 

But as to the common reparations of the fabriek- or 
ornaments of the church, where nothing new is added or 
done, it doth not appear that any — — of the major 
part of the pariſhioners is neceſſary; for to this the church- 
wardens are bound by their office, and they are puniſhable- 
if they do it not. | 

If the major part of the pariſhioners of a pariſh, where 
there are four bells, agree that there ſhall be made a 


fifth bell, and this is made accordingly, and they _ 
a rate 


Ohurehwardens 


Origiral of the 
e:NjnQ property 
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a rate for paying for the ſame 3 this ſhall bind the leſſer part 
of the pariſhioners, altho' they agree not to it: for other. 
wiſe any obſtinate perſons may hinder any thing intended 
to be done for the ofnament of the church, a Roll; Abr, 

1. 

And altho' churchwardens are not chatged with the 
repairs of the chancel, yet they are charged with the ſu- 
—— thereof, to ſee that it be not permitted to dilapi. 
late and fall into decay; and when any ſuch dilapidations 
ſhall happen, if no care be taken to repair the ſame, they 
are to make preſentment thereof at the next viſitation, 

Tf a church be ſo much out of repair, that it is ne- 
eeſſary to pull it down ; of ſo little, that it needs to be 
inlarged : the — part of the pariſhioners, having firſt 
obtained the conſent of the ordinary to do what is need-= 
ful, and meeting upen due notice, may make a rate for 
ew building, er inlarging, as there ſhall be occaſion, 
This was declared in the 29 C. 2, by all the three courts 
ſucceſſively; notwithſtanding the cauſe was much la- 
beured by a great number of quakers who oppoſed the rate, 
2 Med. 222, Gb}, 197, 

And the proper method of proceeding in ſuch cafe 
ſeemeth to be thus: namely, that the churchwardens firit 
of all take care that oublick notice be given in the church 
for a general veſtry of the whole pariſh for that purpoſe ; 
which notice ought to be atteſted and carefully preſerved, 
as being the foundation of all the ſubſequent proceedings. 
At the time and place of meeting, the miniſter and 
churchwardens ought to attend; and when the pariſhion- 
ers are aſſembled, the miniſter is proper to preſide ; and 
he, or one of the churchwardens, or ſuch perſon as ſhall 
be appointed by them, ought to enter the orders of the 
veſtry, and then have them read and _ And agree- 
able thereunte, a petition to the ordinary for a faculty 
ſetting forth the particulars) ſhould be drawn up and 
igned by the miniſter churchwardens and pariſhioners 
preſent and approving thereof, Whereupon the ordinary 
will iſſue a monition, to cite all perſons concerned, to 
ſhew cauſe why a faculty ſhould not be granted, Upon 
the return of which citation, if no cauſe or not ſufficient 
cauſe is ſhewed, the ordinary will proceed to grant a fa» 
culty as is deſired, and as to him ſhall ſeem good, 


VII. Church ſeat, 


1. Before the of the reformation, no ſeats were 


allowed, nor any diſtin apartment in a church aſſigned 
. to 


3 
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to diſtin Inhabitants, except for ſome very great perſons, 
The feats that were, were moveable, and the ty of 
the incumbent, and fo in all reſpects at hls diſpoſal, 
Many wills of incumbents are to be ſeen, whereby they 
did of old bequeath the ſeats in the church to their ſue- 
ceſſors or others as they thought fit. Athon and Lind- 
wood are filent in the caſe. The common-law books 
mention but two or three caſes before this time, and thoſe 
relating to the chancels, and ſeats of perſons of great 
quality, J 1 7s 196. Ken. Par. Ant. $96. 
2. And generally, the ſeats in churches are to be built oremmos right 
and repaired as the church is to be, at the general charge tv be oy 
of the pariſhioners, unleſs any particular perſon be charge- e 
able to do the ſame by preſcription, Degges P. ts & 1. 
And althe' the freehold of the body of the church vt of the fats 
be in the ineumbent thereof, and the ſeats therein be la the 
fixed to the freehold; yet becauſe that the church is de- 
dicated to the ſervice of god, and is for the uſe of the 
Inhabitants, and the ſeats are erected for thelr more con- 
venient attending upon divine ſervice, the uſe of them [is 
common to all the people that pay to the repalr thereof, 
And for this reaſon, if any ſeat, tho' affixed to the church 
be taken away by a ſtranger; the churchwardens, an 
not the parſon, may have their action againſt the wrong 
doer, Watf. c. 39, 
Hut the authority of appointing what perſons ſhall g;g,p te de 
ſit in each ſeat, is in the ordinary; who is to take care to the ſame, 
order all things appertaining to divine ſervice, ſo that the 
ſervice of — may be beſt celebrated, that there be no 
contention in the church, and that all things be done de- 
cently and in order : for he, having the cure of ſouls, is 
preſumed by the law to be a perſon that will have a pru- 
dent regard to the qualities of men in this caſe, and to 
give precedence to ſuch as ought to have it, JWWatf. c. 39. 
In the aforeſaid caſe of Corven and Pym, it was refol. 
ved, that if any man hath an houſe in a town or pariſh, 
and he and thoſe whoſe eſtate he hath in the houſe, have 
had time out of mind a certain pew or ſeat in the church, 
maintained by him and them; the ordinary cannot remove 
him (for preſcription maketh certainty, the mother of 

uvietneſs), and if he do, a prohibition lieth againſt him. 
But where there is no preſcription; there the ordinary, 
that hath the cure and charge of ſouls, may for the avoid- 
ing of contention in the church or chapel, and the more 
quiet and better ſervice of * and placing of men ac- 


cording to their qualities and degrees, take order for the 
| placing 


* 


* 

* 
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gelng of the pariſhioners in the church of chapel pub 
ick, which is dedicate and conſeerate to the ſervice of 
god. 7 202, 

For the difpeſtl of the ſeats in the nave of the church, 
appertaineth of common right to the biſhop of the dioceſe ; 
fo that he may 2 ud diſplace whomfoever he plea= 
feth, 2 Nr u. 288, 

But by euſtem, the ehurehwardens may have the 


euſtom may be in other places, Mf 6 39. 

Fer a euſtom time out of mind, 6 elde of ſeats by 
the ehurehwardens and major part of the pariſh, or by 
twelve or any particular number of the pariſhioners, is a 
good cuſtom; and if the ordinary interpoſe, a prohibition 
will be granted, G77 198, 

But the churchwardens muſt ſhew ſome particular rea- 
fon, why they are to order the ſeats excluſive of the or- 
dinary: for a general allegation, that the pariſhioners 
have uſed to repair and build all the ſeats in the church, 
and by reaſon thereof the churchwardens have uſed to or- 
der and diſpoſe of the ſeats, is not ſufficient to take away 
the ordinary's power in diſpoſing and ordering the ſeats; 
becauſe this is no more than the pariſhioners are bound to 
do of common right, to wit, building and repairing the 
ſeats, for which they have the eaſement and convenience 
of ſetting in them. Mat. c. 39. 

But if thro! the increaſe of inhabitants, more pews or 
galleries be neceſſary; it is ſaid to be agreed, that the 
churchwardens cannot ere them of their own head. 
Some ſay, it cannot be done without the licence of the 
ordinary, And it is clear; if there be a diſpute, whether 
more pews are neceflary, or where they ſhall be placed, 
the ordinary is ſble judge in that caſe. But if the in- 
cumbent\ elivretivearderis and pariſhioners do — 
agree, that more pews are neceſſary, and that they ſhall 
be fixed in ſuch” a place: it doth not ſeem that there is 
any neceffity for the ordinary's int-rpoſition': for there can 
be no need of à judge, Whete there is no controverſy, 
Fobnſ. 163. l. Parerg. 484. 

6. If a perfon preſcribe, that he and his anceſtors, and 
all they fe eſtate he hath'in a certain meſſuage, have 
uey to fit in a certain ſeat in the nave of the church for 
time out of mind, in conſideration that they have uſed 
time out of mind to repair the ſaid ſeat: if the ordinary 
remove him from this ſeat, a prohibition lieth z for the 
ordinary hath not any power to diſpoſe thereof, for this is 

=ny | a good 

I 


Chureh, ns 


a good preſeription, and by intendment there may be a 

conſideration for the commencement of this pre- 
* pry altho“ the place where the ſeat is be the free» 
- hold of the parſon, 1 Abr, 288, 

But if a perſon preſeribe to have a ſeat in the nave of 
the church, generally, without the ſaid conſideration of 
repairing the ſeat, the ordinary may diſplace him. a Res 

*. 259, 


he A ſeat may not be granted by the ordinary, to a per- Beat not u be 
ke fort and his holrs abſolutely, F Y the ſeat Joh not be- 1 
long to the perſon, but to the Inhabltant; otherwiſe, I 6 
* he and his heirs go away, and dwell in another pariſh, 
1 guy ſhall yet retain the ſeat, which is unxeaſonable. 
197. 
" { A ſeat in the nave or body of a church, may be pre- foot mere mr 


ſcribed for as belonging to a houſe. This doctrine Was belangiag ton 
1 heretofore doubted, and ſometimes denied and overruled, bouſe. 
. with regard to the general right of the ordinary, and the 
* juriſdiction of the ſpiritual authority ; but it ſeems now 
ö to be the doctrine received, Only, the reparation of it 
by the perſon pleading ſuch preicription, and praying a 
prohibition thereupon, muſt of neceſſity be alledged here; 
4 becauſe the ordinary in the body of the church prima fa- 
cie hath the right; and nothing but ſuch private repara- 
| tion can diveſt him of that right; which right ſtands good 
and intire (notwithſtanding poſſeſſion and uſe time out of 
mind) if the pariſh have but repaired. But it hath been 
held, that in two caſes, reparation need not be particu- 
larly pleaded; firſt, in caſe of preſcription for an ile, 
becauſe (ſay they) by the common law the particular 
perſons are ſuppoſed to repair, and ſo need not ſhew it 
and the foundation of the right may he for ether cauſes 
than repairing, as for being founder, or having been con- 
tributory to its building: but this is not out of queſtion, 
The ſecpnd caſe (which hath often been declared for 
law) is, where an action upon the caſe is brought againſt 
one who diſturbs another in a ſeat ; which diſturber being 
a ſtranger, and having not any right prima facie, the 
oſſeſſion of the other is a ſufficient ground of action, and 
it needs not be alledged that he repairs. %% 197, 198. 
Thus in the caſe of Kenrick and Taylor, E. a5 G. 2. 
On a ſpecial action upon the caſe, againſt the defendant 
for diſturbing the plaintiff in his pew, which be claims 
by preſcription as appurtenant to his meſluage in the 
pariſh ; the declaration ſets forth, that the plaintiff and 
all thuſe whole eſtate he hath in the ſaid welluage have 


time 
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time out of mind repaired the pew, A verdict was given 
for the plaintiff, ſubſect to the opinion of the court, upon 
a eaſe which ſtated that at the trial there was no evidence 
ven that the plaintiff, or any of the owners of the meſ- 


pew, or that the pew had ever wanted repairing, The 
queſtion was, Whether the plaintiff can maintain this 
action without proving repairs done to the pew, It was 
argued for the plaintiff, that as this was an action by one 
in poſſeſſion againſt a mere ſtranger and wrong doer, there 
was no neceſſity to prove any repairs; and that there was 
a great difference between an action againſt a ſtranger, 
and a conteſt with the ordinary in prohibition : for at 
common law the ordinary has the diſpoſal of all the ſeats 
in the church ; and altho' they be built and repaired at 
the charge of the whole pariſh, yet that will not ouſt him 
of his juriſdiftion, and therefore a ſpecial title muſt be 
ſhewed againſt him by building or repairing the ſeat ; but 
poſſeſſion alone is ſufficient againſt a mere 1 And 
of this opinion was the court; who ſaid, that this being 
a poſſeſſory action againſt a ſtranger and a mere wrong 
doer, the plaintiff was not obliged to prove any repairs 
done by himſelf or others whoſe eſtate he hath ; for it is 
a rule in law, that one in poſſeſſion need not to ſhew any 
title or conſideration for ſuch poſſeſſion againſt a wrong 
doer. But it is otherwiſe where one claims a pew or an 
ile againſt the ordinary, who undoubtedly hath, prima 
facie the diſpoſal of al the ſeats in the church; and 
againſt him a title or conſideration muſt be ſhewn in the 
declaration and proved. 1 Wilſon, 326. 
Aud not as be. 9+ A feat cannot be claimed Py preſcription, as appen- 
longing is the dant to land, but to an houſe, For ſuch a ſeat belongeth 
to the houſe in reſpect of the inhabitants thereof: and yet 
it hath been held, that a ſeat in. an ile may be preſcribed 
for by an inhabitant of another pariſh, G74/7 198, 
Priority in a feat 10. As a eat in the church, fo priority in a feat, may 
rar 5 be preſeribed for. Thus it was declared in the caſe of 
fu Carleton and Hutton, K. 2 Cha, Carleton claimed the up- 
er place in a ſeat, Hutton diſturbed him. The arch- 
biſhop of York ſent an inhibition to Carleton, till the 
matter ſhould be determined before him, But preſerip- 
tion was ſurmiſed, and thereupon prohibition 1 5 
becauſe as well the priority in the ſeat, as the ſeat it (elf, 
may be claimed by preſeription, Neoy 7g. Latch 116, 
nue d 11. Dr. Gin ailerts, that the feats in the chancel are 
py under the diſpoſition of the ordinary, in like manner as 
he chancel, | thole 


unge, had ever repaired or been obliged to repair the 


thoſe ir 
de mel 
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pairing 
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Church. 


thoſe in the body of the church, Which needs only to 
de mentioned (he ſaith), becauſe there can be no real 
round for exempting it from the power of the ordinary z 
ince the freehold of the church is as much In the parſon, 
as the freehold of the chancel ; but this hinders not the 
authority of the ordinary in the church, and therefore 
not in the chancel, And in one of our records, he ſays, 
in archbiſhop Grindal's time, we find a ſpecial licence 
iſſued, fer the erecting ſeats in the chancel of a church, 
together with the rules and directions to be obſerved there · 
in, Gb. 200. 
And Dr. Watſon argues to the ſame purpoſe : altho* 
the law (he ſays) ſeems now to be ſettled to the contrary. 
Wat. 6: 39: 


12. The parſon, or rector impropriate, is intitled to 


court of king's bench. T. 7 J. in the caſe of Hall and 
Ellis, that ſo it is of common right, in regard to his re- 
pairing the chancel ; but it was declared at the ſame time, 
that by preſcription another pariſhioner may have it, 


Ney 1555 Fohnſ. 164. 
13. In 


ſome places, where the parſon repairs the chan - yicar's feat in 
cel, the vicar by preſcription claims a right of a ſeat for the chancel. 


his family, and of giving leave to bury there, and a fee 
upon the burial of any corps. Jobnſ. 242, 243. 

As to the right of a ſeat in the chancel, it was originally 
inherent in every vicar, For before the reformation, the 
hours of the breviary were to be ſung or ſaid in the chancel 
(not in the body of the church), by the expreſs words of 
a conſtitution of archbiſhop Winchelſea; and this was to 
be done, not only on ſundays and feſtivals, but on other 
days, by another conſtitution of the ſaid archbiſhop : 
And theſe hours were to be ſung or rehearſed, not by the 
vicar alone, but with the conſort and aſſiſtance of all the 
clergymen belonging to the church, which were the ec- 
clefiaſtical family of the vicar, So that it is evident, that 
all vicars had a right of ſitting there before the reformation, 


and by conſequence muſt retain this right ſtill, unleſs it 


appear that they have quitted it ; and i 
— 
aguſn 


they have not for 


them in the eccleſiaſtical courts, In many chan- 


cels are to be ſeen the ancient ſeats or ſtalls uſed by the 
vicar and his brethren in performing theſe religious offices 
like thoſe which remain in the old choirs of cathedral an 
collegiate churches z and from hence it is, that canceling 
and chern (the chancel and the choir) are words of the 


ſamp 


Impropriator : 
the chief ſeat in the chancel. This was reſolved by the — in the chas- 


1 paſt uſed the right, this breeds a preſcription 
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fame ſigniſication. This wy the place, where the bod 

of the elergy of every church did fing, or at leaſt rehearſel 
their breviary: and if any common pariſhioner may pre- 
ſcribe to a pew in the chancel, much more may the vicar, 


uf. 243: 

As theſe ſeats were placed at the lower end of the choir 
or chancel, for the daily uſe of the vicar ; ſo at the upper 
end ſtood the high altar of every church, where, as the 
vicar or his repreſentative was obliged to celebrate maſs 
every ſunday and holiday of obligation; ſo he might do it 
every day, if there was occaſion, or if he pleaſed : ſo that 
it is clear, the uſe of the chancel was intirely in the vicar, 
whoever repaired it; and therefore no wonder if the 
pavement were not to be broken up without his leave; 
and that thereupon he ſhould acquire a right of receiving 
And the reforma- 
tion left the rights of parſon and vicar as it found them, 
Jebnſ. 244. 

It is therefore a — groundleſs notion with impropria- 
tors, that they have the ſame right in the great chancel, 
that a nobleman hath in a leſſer, Theſe leſſer chance!s 
are ſuppoſed by lawyers, to have been erected for the ſole 
uſe of thoſe noble perſons ; whereas it is clear the great 
chaneels were originally for the uſe of clergy and people 
but eſpecially for the celebration of the euchariſt, and 
other publick offices of religion, there to be performed b 
the curate and his affiſtants, That the parſons repair thels 
— chancels, doth not at all prove their ſole right to 
them; for they were bound originally to repair the church 
av well as chancel ; and of common right the repairs of 
the church are fill in the parſon z it is cuſtom only eaſes 


them of this burden, The ordinary hath no power to 


order morning or evening prayer to be ſaid in noblemen's 
chaneels, but he can order them to be ſaid in the great 


 chaneel, Job 244, 245. 


14. If any feats annexed tr the church be pulled down, 
the of the materlals is in the parſon, and he may 
make ue of them if they were placed in the church by any 
one ef his own head without legal authority; but for the 
ſeats erected by the pariſhioners by good authority, it 
ſeemeth that the property of the materials upon removal 
is in ye pariſhioners, ge, P, . c. 13. 

If any perfons on theft own heads (hall preſume to build 
any feat in the church, without licence of the ordi- 
nary, or confent of the miniffer and churehwardens, of in 
any convenient place, of too high it way be pulled 
down by order from the biſiop or his archdeacon, mY 
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the churchwardens, by the conſent of the parſon : for 
the freehold of the church, and all things annexed to it, 
are in the parſon; and therefore if any preſume to cut or 
pull down any ſeat annexed to the church, the parſon may 
have an action of treſpaſs againſt the miſdoer (tho' he for- 
merly ſet it up,) if he do it without the parſon's conſent, 
or order from the ordinary; but if the ſeat be ſet looſe, he 
that built it may remove it at his pleaſure. DeggeP. 1. c. 12. 

In the caſe of Gib/on and Wright, in an action of treſ- 
paſs brought by Gibſon, for breaking and cutting in 
pieces his pew, and taking it away ; the defendants plead- 
ed, that they were churchwardens, and that the plaintiff 
had built it in the church without licence, And by the 
court, The treſpaſs is confeſſed ; for tho' they may remove 
the ſeat, they cannot cut the timber and materials into 
pieces, Ney 108, 

But it hath been ſaid, that this caſe is not law: be- 
cauſe the freehold of the church being in the incumbent, 
when the perſon has fixed a ſeat to it, it is then become 

arcel of his freehold, and conſequently the right is in 
kim ſo that the breaking the timber could not be preju- 
dicial to the other, becauſe he had no legal right to the 
materials, after they were fixed to the Feehold, Nelſ. 

493 Ayl. Par. 486. 

nd Dr Watſon ſaith, altho' he will not queſtion the 
law of this caſe, yet thus much is to be ſaid againſt it; 
that the freehold being in another perſon, the annexing 
of the ſeat thereto ſeems to make the ſat to be a part of 
the freehold, and ſo to be in him in whom the freehold 
is, and the uſe of it in them that have the uſe of the 
church; and if ſo, then the breaking the timber could 
be no wrong to him that had no — right in it after it 
was faſtened to the freehold, and became (as other ſeats) 
of common uſe, and at the diſpoſal of the ordinary, 

Wat. c. 39. 

And further he ſaith, that if a man with the aflent of 
the ordinary doth ſet up a ſeat in the nave of the church 
for himſelf, and another doth pull down or deface it 
treſpaſs vi et armis in ſuch cale doth not lie againſt him, 
becauſe the freehold is in the parſon, and ſo the only re- 
medy is in the eccleſiaſtical court, Het c. 39. 

ts. It is ſaid, that in all caſes of preſcriptions for ſeats, R'shis to (eats 
the ordinary hath nothing to do; but the matter is ſolely wee able. 
determinab e at the common law, Degge P. 1. e. 12. 

And therefore if a (uit be commenced in the ſpiritual 
court {or a ſeat, upon the account of prefeription g a pro- 

Vol. 1, 4 hibition 


338 


Ge 114 and erns⸗ 


Church. 
hibition will lie for the party ſued, becauſe whether che 
preſcription be good or not, is not in the ſpiritual court 
to judge. Matſi c. 39. 

; And it is ſaid that the plaintiff, if it go againſt him, 
may have a prohibition as to the coſts ; becauſe the ſuit 
is coram non judice as to the principal: but there ſeem 
to be good reaſons againſt that, For the ſpiritual eourt 
may in ſeveral caſes proceed upon libels grounded on pre- 
feription, where the preſcription is not demed, (ſo that 
ſuch ſuits are not ablolutely coram non judice :) and the 
reaſon why a prohibition ſhall be granted where the pre- 
ſcription or cuſtom is denied, ſeemeth to be this; that 
the notion of cuſtoms and preſcriptions is different by the 
ecclcliaſtical law from what it is at the common law, as to 
the time in which ſuch ciſtom or preſcription may be 
ereated : for the eccleſiaſtical law allows of different times 
iti creating cuſtoms or preſcriptions, and generally of leſs 
dine than is allowed of by the common law, which owns 
no time in ſuch caſe, but that whereof there is no memo- 
ry of man to the contrary. Therefore the common law 
will not ſuffer the ſpiritual courts to try preſeriptions, 
whereby they might affect and charge 15 inherſtances, 
by adjudging them to be good, which by the common 
law are no proeferiptions, Jay e. 39. 

But the title to 4 ſeat is properly triable at the comman 
law, by action upon the caſe z and it is agreed, that the 
plaintiff need not to ſhew any reparation in his declara- 
tion, but he ought to prove reparation in evidence. I at/. 


7. 39. 

Nevertheleſs for a diſturbance in the ſeat, a man may 
ſue in the ſpiritual court z and the defendant, if he will, 
may admit the preſcription to be tried therez as a defen- 
dant doth a modus, of a penſion, by preſcription. 2 Salt. 
$5t, IL. Km. 755, 


VIII. Gords and ornaments of the eburch, 


1. By the 1 El, e. 3. Such grnaments of the ebureb, and 


ments i gemerol, of the minifters ther tat, foall be retained and be wſed, as 4045 i 


the ebureb of England, by authority of parliament, in the fe- 
cond yer of the reign of ting Edvard the fixth, until «ther 
order ſhall be therein taken by the autherity of the queen's majeſty, 
with the advice of ber commiſſioners appointed and authorized 


under the great ſeal o England for cauſes eccleſiaſtical, or of 
) 


the metropolitan of this realm, 1, 25, 


Other order] Putſuant to this clauſe, the queen in the 
third year of her reign, granted a commiſſion to the arch- 
biſhop, 
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Church, 
biſhop, biſhop of London, Dr Bill, and Dr Haddon, to 
reform the diſorders of chancels, and to add to the orna- 
ments of them, by ordering the commandments to be 
placed at the eaſt end. Gib/. 201. 

And by the rubrick before the common prayer : Such 
ornaments of the church, and A the miniſtert thereof, at all 
times of their miniſtration, ſhall be retained and be in uſe, as 
were in this church of England, by authority of parliament, in 
the ſecond year of the reign of king Edward the ſixth, 


2. Reynolds. The archdeacons ſhall take care, that the ——— 
h * 


clothes of the altar be decent and in good order; that the churc 
have fit books both for Jinging and reading ; and at leaſt two 
ſererartal veſtments, Lindw, 52. 

By the ſtatute of Circumſpecte agatis, 13 Ed. f. ſt. 4. 
The ting to his judges ſendeth greeting. Uſe yourſelves cirtum- 
ſpeftly, in all matters concerning the prelates, where they do 
piniſh for that the church is not conventently decked in which 
cher, the ſpiritual judge ſhall have potver to take knowledge, 
wttoithfanding the king's probibition, 

Nut conveniently decked) For the law alloweth the ecele- 
fiaſtical eourt to have conuſance in this eaſe, of providing 
decent ornaments for the celebration of divine ſervice, 
a Infl. 489. 

4 Can, 8 


derly and decent fort, without duſt, or any thing that 
may be either nolſome or unſeemly, as beſt becometh the 
houſe of god, and is preſcribed in an homily to that effect, 


4. Can, 82, Whereas we have no doubt, but that in all C:mmunten 
churches within the realm of England, convenient and be. 


decent tables are provided and placed for the celebration 
of the holy communion z we appoint that the ſame tables 
ſhall from time to time be kept and repaired in ſufficient 
and ſeemly manner, and covered in time of divine ſervice 
with a carpet of fitk or other decent ſtuff, thought meet 
by the ordinary of the place (if any queſtion be made of 
it), and with a fair linen cloth at the time of the mini{tra= 
tlon, as becometh that table, and fo ſtand, ſaving when 
the ſaid holy communion is to be adminiſtred, At which 
time the ſame thall be placed in ſo good fort within the 


chureh or chancel, as thereby the miniſter may be more 


conveniently heard of the communicants in his prayer and 
miniſtration, and the communicants alſo more conveni- 
ently and in more number may communicate with the 
ſaid miniſter, And all this to be done at the charge of 
the pariſh, ; 

2 2 In 


f The ehurehwardens or queſtmen ſhall take Our wardens 
care, that all things in the church be kept in ſueh an or- e ann, 


- 
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Pulpit, 


Reading deſk, 


$vrplice, 


Foot. 
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In the caſe of Muſen and Bawldry, M. 1 An. The 
caſe was, that the communion table of ancient time had 
been placed in the chancel ; that there were ancient rails 
about it, which were out of repair ; that the pariſhioners 
at a meeting had reſolved to repair the chancel and rails, 
and to replace the table there, and raiſe the floor ſome 


| Reps higher, for the ſake of greater decency : And up- 


on refuſal to pay the rate, and a . prohibition = ed, 
the court inclined that the pariſhioners might do theſe 
things; for they are compellable to put things in decent 
order, and as to the degrees of order and decency, there 
- no rule, but as the pariſhioners by a majority do agree, 

ar, 70. 

5. In ancient times, the biſhops preached ſtandin 
upon the ſteps of the altar, Afterwards it was fou 
more convenient, to have pulpits erected for that purpoſe, 
Al. Par, 21. 

And by Can, 83, The churchwardens or queſtmen, 
at the common charge of the pariſhioners, in evexy 
church ſhall provide a comely and decent pulpit, to 
he ſet in a convenient place within the ſame, by the 
diſcretion of the ordinary of the place (if any queſtion 
do ariſe); and to be there ſeemly kept for the preaching 
of god's word, 

6. Can, 82. And likewiſe a convenient feat fhall be 
made at the charge of the pariſh, for the miniſter to reud 
lervice in, 

7. Can, 58. Every miniſter ſaying the publick prayers, 
or miniſtring the ſacraments or other rights of the church, 
ſhall wear a decent and comely ſurplice with ſleeves, to be 
provided at the charge of the pariſh, And if any queſtion 
ariſe touching the matter, decency, or comelineſs there- 
of ; the ſame ſhall be decided by the diſcretion of the 
ordinary, 

8. Can, 81. According to a former conſtitution, too 
much neglected in many places, we appoint, that there 
ſhall be a font of ſtone in every church and chapel where 
baptiſm is to be miniſtred ; the fame to be ſet in the an- 
cent uſual places. In which only font the miniſter ſhall 
baptize publickly. 


Former conflitutien] To wit, among the canons of 1571. 
G1b/. 360. 

9. In an act in the 27 H. 8. for puniſhment of ſturdy 
vagabonds, it was enacted, that money collected for the 
poor ſhould be kept in the common cofter or box ſtanding 
in the church of every pariſh, FP 
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And by Can. 84. The churchwardens ſhall provide and 
have, within three months after the publiſhing of theſe 
conſtitutions, a ſtrong cheſt, with a hole in the upper 
part thereof, to be provided at the charge of the pariſh, 
(if there be none ſuch already provided,) having three 
keys ; of which one ſhall remain in the cuſtody of the 
parſon vicar or curate, and the other two in the cuſtod 

of the churchwardens for the time being: which che 

they ſhall ſet and faſten in the moſt convenient place, 
to the intent the pariſhioners may put inte it their alnu 
for their poor neighbours, And the parſon vicar or eu- 
rate (hall diligently from time to time, and eſpecially 
when men wake their teſtaments, call upon exhort and 
move their neighbours to confer and give as they may 
well ſpare to the ſaid cheſt, declaring unto them, that 
whereas heretofore they have been Gitigent to beſtow 
mach ſubſtance otherwiſe than god commanded, upon 
ſuperſtitious uſes, now they ought at this time to be much 
more ready to help the poor and needy, knowing that to 
relieve the poor . a ſacrihce which pleafeth god: and 
that allo, aver is given for their comfort, is given 
to Chriſt himſelf, and is fo accepted of him, that he 
will mercifully reward the ſame, The which alms and 
devotion of the people, th? keepers of the keys ſhall 
yearly, quarterly, or oftner (as need requireth) take out 


bf the cheſt, and diſtribute the ſame in the preſence 


of moſt of the pariſh, or of ſix of the chief of them, to 
be truly and faithfully delivered to their moſt poor and 


needy neighbours, 
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10. Whilſt the ſentences of the offertory are in read- naga for U 5 of 
ing, the deacons, churchwardens, or other fit perſon fertory, 


pointed for that purpoſe, ſhall receive the alms for 


the poor, and other devotions of the people, in a de- 


cent baſin, to be provided by the pariſh for that pur» 


pole, Rubr, 
This offertory was anciently an oblation for the uſe of 


the prieſt ; but at the reformation it was changed into 
alms for the poor. A. Par. 394. 


11. Can. 20. The churchwardens, againſt the time of Challice «ni 


every communion, ſhall at the charge of the pariſh, 
with the advice and direction of the miniſter, provide a 
ſufficient quantity of fine white bread and of good and 
wholeſome wine : which wine we require to be brought 
to the communion table, in a clean and ſweet ſtanding 


pot, or ſtoop of pewter, if not of purer metal. 
Z 3 IPinchelſza, 


other veſſe's for 
the cummunioa, 
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Mache. The pariſhioners ſhall find at thelr 
charge the chalice — for the wine. Lindw. 8 
hich, ſays Lindwood, altho' expreſſed in the fingu- 
lar number, yet is not intended to exclude more than one, 
where more are necellary, Lindo, 252: 


Belle, 12. WWinchelſea, "The pariſhioners, at their own charge, 
ſhall find bells with ropes, Lindw, yo 0 

Bler, 13. Winehi(ſea, The pariſhioners thall find, at thelt 
own charge, « bier for the dead, Lind, 252, 

Bibly, 14. Can, Bo, If any pariſhes be yet unfurniſhed of the 


bible of the largeſt volume; the churchwardens ſhall 


within convenient time provide the ſame at the charge of 
the pariſh, 


Bible 7 the largeſt volume] This was directed by tho 
ſecond of lord Cromwell's injunctions under king Henry 
the eighth; and in the thirty third year of the ſame reign, 
it was inforced by proclamation and a penalty of 40 th 
The like order for this, and alſo for the paraphraſe of 
Eraſmus, was in the injunctions of Ed, 6. and continued 
in thoſe of queen Elizabeth z and (together with the book 
of homilies) in the canons of 1571, But what bible is 
here meant, by that of the /arge/t volume, is not very clear, 
King James the firſt's tranſlation was not then made; 
Queen Elizabeth's bible was called the my bible z and 
the tranſlations and reviews, commonly called the great 
bible, were thoſe of Tindal and Coverdale in the time of 
king Henry the eighth, and that which was publiſhed by 
direction of archbiſhop Cranmer in the reign of Edward 
the ſixth, Gib/, 202 

Dommon prayer 15. By Can. 80, The churchwardens or queſtmen of 

book. every church and chapel ſhall, at the charge of the pa- 
riſh, prove the book of common prayer, lately ex, 
plained in ſome few points by his majeſty's authority ac- 

cording to the laws and his highneſs's prerogative in that 
behalf z and that, with all convenient ſpeed, but at the 


furtheſt within two months after the publiſhing of theſe 
our conſtitutions, 


Lately explained] To wit, in the conference at Hampton 
court, %% 226, 

By the 1 K. c. 2, The book of common prayer ſhall 
be provided at the charge of the pariſhioners of every 
pariſh and cathedral church. ſ. 19, 

Hy the 13 14 C. 2. c. 4. A true * copy of the 
— ent) book of common prayer ſhall, at the coſts and 
charges of the pariſhioners of every pariſh-church and 
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chapelry, cathedral church, college and hall, be provided 
before the feaſt of St Bartholomew 1662, on pain of 41, 
a month for ſo long time as they ſhall be vnnrevided 
thereof, . 26, 

10. Can, Bo. If any pariſhes be yet unfurniſhed of the nook of hom» 
book of homilies allowed by authority z the chutchwar- dus, 
(ens (hall within convenient time provide the ſame at the 
charge of the pariſh, a f 

17. By Can, 17, In every pariſh church and chapel, regiter books, 
ſhall be org one parchment book at the charge of 
the pariſh, wherein ſhall be written the day and year 
of every chriſtning, wedding, and burial within the pa- 
riſhz and for the ſafe keeping thereof, the churchwar— 
dens at the charge of the pariſh ſhall provide one ſure 
coffer, with three locks and keys, whereof one to re— 
main with the miniſter, and the other two with the church+ 
wardens ſeverally. 

And by the 26 C. 2. c. 33. The churchwardens 
hall provide proper books of vellum, or good and du- 
rable paper; in which all marriages and bans of mare 
rage relpeétively, there publiſhed or ſolemnized, (hall 
be regiltred z to be carefully kept and preſerved for pub- 
lick uſe, 

And by the 30 C. 2. c. 3. for burying in woollen ; all 
perſons in holy orders, deans, parſons, deacons, vicars, 
curates, and their or any of their ſubſlitutes, ſhall take 
an exact account and keep a regiſter of every perſon buri- 
ed in their reſpective precincts, 

18. Can. 99, The table of degrees of marriages pro- T. ble of degrers, 
hibited, ſhall be in every church publickly ſet up at the 
charge of the pariſh, 

19. Can, 82, The ten commandments ſhall be ſet at Ten commands 
the charge of the pariſh, upon the calt end of every ments, 
church and chapel, where the people may belt fee and 
read the ſame, 

20, Can, 82, And other choſen ſentences finll at the gontencen, 
like charge be written upon the walls of the fail churches 
and chapels, in places convenient, 

21, Lord Coke ſays, concerning the building or erce- Monuments, 
ting of tombs, ſepulchres, or monuments for the devcale 
ed, in church, chancel, common chapel, or churchyard, 
in convenient manner; it is lawful; for it is the laſt 
work of charity that can be done for the deceaſed 3 wha 
whilſt he lived was a lively temple of the holy ghoſt, 
with a reverend regard and chriſtian hope of a joytul re- 
ſurrection. And the _—_ of them is puniſhable by 

4 the 
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the common law, as it appeareth in the hook of the 9 Ed. 
4+ 14. the lady Miche caſe, wife of Sir Hugh I iche; 
and ſo it was agreed by the whole court, M. 10 J. in 
the common pleas between Corven and Pym, And for 
the defacing thereof, they that build or ere& the ſame 
ſhall have the action during their lives * the lady iche 
had in the caſe of the 9 Ad. 4;) and after their deceaſes, 
the heir of the deceaſed ſhall have the action. But the 
building or erecting of the ſepulchre, tomb, or other 
monument, ought not to be to the hindrance of the cele- 
bration of divine ſervice, 3 * 202, 

For of grave ſtones (he ſays), winding ſheets, coats of 
arms, penons, or other enſigns of honour, hanged up 
laid or placed in memory of the dead, the property re- 
mains in the executors ; and they may have actions againſt 
ſuch as break deface or carry them away, or an appeal of 
felony, 3 Inf. 110, 

But Sir Simon Degge ſays, he conceives that this muſt 
be intended, by licence of the biſhop, or conſent of the 
parſon and churchwardens, Degge P. 1. c. 12. 

And Dr Watſon ſays, this is to be underſtood of ſuch 
monuments only, as are ſet up in the iles belonging to 
particular perſons ; or if they are ſet up in any other 
part of the church, he ſuppoſes it is to be underſtood, 
that they were placed there with the incumbent's conſent, 
Watf. c. 39. 

And Dr Gibſon obſerving thereupon ſaith thus: Mo- 
numents, coat armour, and other enſigns of honour, ſet 
up in memory of the deceaſed, may not be removed at 
the pleaſure of the ordinary or incumbent, On the con- 
ary; if either they or any other perſon ſhall take away 
or deface them, the perſon who ſet them up ſhall have an 
action againſt them during his life, and after his death 
the heir of the deceaſed al have the ſame, who (as 
they ſay) is inheritable to arms, and the like, as to heir 
looms; and it availeth not that they are annexed to the 
freehold, tho? that is in the parſon. But this, as he con- 
ceives, is to be underſtood with one limitation; if they 
were firſt ſet up with conſent of the ordinary : for though 
(as my lord Coke ſays) tombs ſepulchres or monuments 
may be erected for the deceaſed in church or chancel in 
convenient manner, the ordinary muſt be allowed the 
proper judge of that conveniency ; inaſmuch as ſuch erec- 
ting, as he addeth, ought not to be to the hindrance of 
the celebration of divine ſervice, And if they are erected 
without conſent, and upon inquiry and inſpection ir 
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found to the hindrance of divine ſervice, he thinks it will 
not be denied, that in ſuch caſe the ordinary hath ſuffi- 
cient authority to decree a removal, without any danger 
of an action at law, C/. 453, 454. 

M. 10 C. Palmer againſt he biſhop of Exeter, Sir 
Thomas Bury ſet up his arms in the church of St. Da- 
vid's in Exeter, The ordinary promotes a ſuit in the 
ſpiritual court, to deface them, as being ſet up without 
his conſent, It was moved for a prohibition z on the au- 
thorities that action lies by the heir for defacing the mo- 
nument of his anceſtor : But Eyre and Forteſcue juſtices 
ſaid, the ordinary was judge what ornaments were proper, 
and might orden them to be defaced, "The ſame was ak- 
terwards move in the court of common pleas, and de- 
nied there alſy, /. 570. 

For the ordinary is the proper judge about erecting 
monuments, or putting up other ornaments in the church; 
yet nevertheleſs, notwithſtanding his allowance, an ap- 
peal lies to the metropolitan, As in the caſe of Cart and 
Marſh, M. 11 C. 2. A diſpute aroſe between the par- 
ties, upon croſs petitions exhibited to the archdeacon of 
Bedford and commiſſary of the biſhop of Lincoln, for 
leave to erect a monument againſt a pier in Dunſtable 
church, to the memory of their reſpective anceſtors, 
And upon allegations given in on both ſides, Marſh ap- 

ed to the arches againſt the admiſſion of Cart's alle- 
— Upon which Cart moved for a prohibition; in- 
iſting, 1, That ornaments are diſcretionary only in the 
ordinary, and therefore no appeal would lie. Or, 2. If 
it did, yet it muſt be to the biſhop of Lincoln, and not 
to the arches. But the court held, that tho' ornaments 
cannot be ſet up without the conſent of the __ 
yet it muſt be exerciſed according to a prudent and le- 
| diſcretion, which the ſuperior hath a right to look 
into and correct ; and therefore the appeal well lay, as it 
doth in caſes of granting of adminiſtration to one, where 
there are two in equal degree. And as to its being an 
appeal to the arches, it was held, that wherever the act 
is done by a commiſſary, it is conſidered as the act of the 
ordinary himſelf ; and to him no appeal will lie from his 
own act, and it muſt conſequently be to the metropo- 
litan, So the rule for a prohibition was diſcharged. 
Str. r080, 
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22. If any ſuperſtitious pictures are in a window of Images. 


a church or ile, it is not lawful for any to break them, 
without licence of the ordinary; and in Pricket's caſe, 
| Wray 
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Wray chief juſtice bound the offender. to the good beha, 
viour, Cyo, Ja. 366, 

23. Beſides what hath been obſerved in particular, there 
are many other articles for which no proviſion is made 
by any ſpecial law, and therefare muſt be referred to the 

eral power of the churchwardens, with the conſent of 
ny major part of the pariſhioners as aforeſaid, and under 
the direction of the ordinary; ſuch as the ereCting gal- 
leries, adding new bells (and of n as it 
ſeemeth, ſalaries for the ringers), organs, clock, chimes, 
king's arms, pulpit cloths, herſe cloth, ruſhes or mats, 
veſtry furniture, and ſuch like, 

There are alſo beſides theſe, by an ancient conſtitution 
of archbiſhop Winchelſea, divers other particulars injoin- 
ed to be found at the charge of the pariſh, which ſince 
the reformation are become for the moſt -part obſolete; 
but nevertheleſs, as they do frequently occur in our 
books, it may be proper not to paſs them altogether un- 
noticed, hich conftitution is thus: 

The pariſhioners ſhall find at their own charge, theſe ſeveral 
things following ; a legend, an antiphonar, a grail, a pſalter, 
a troper, an ordinal, a miſſal, a manual, the principal veſt- 
ment, with a cheſjble, a dalmatic, a tunic, with a choral cope, 
and all its appendages, a frontal for the great altar, with 
three towels, three tt one rochet, a croſs for proceſſions, 
croſs for the dead, a cenſer, a lanthorn, an hand-bell to 
be carried before the body of Chriſt in the viſitation of the 
fich, a pyx for the body of Chriſt, a decent veil for lent, banners 
far the rogations, a veſſel for the bleſſed water, an oſculatory, 
a candleſtick for the taper at 22 a font with a lock and 
hey, the images in the church, the chief image in the chancel, 
the reparation of the body of the church within and without 
as well in the images as in the glaſs windows, the * 
ration of books and ve/tments whenever they ſhall need. Lindw. 
251. 


Legend) The book containing leſſons to be read in the 
publick ſervice, taken out of the holy ſcripture, the lives 
of ſaints, the writings of the ancient fathers and other 
doctors of the church. Lindt. 251, 


Autiphenar] From evi contra, att! Pry fonns ; ſo called 
from the alternate repetition of the plalm one part 
thereof being ſung by one part of the choir, and the 
other part thereof % the other part of the choir : And 


it contained not only the aniiphone, as the word barely 
ſignifies, but alſo the» invitatogies, hymns, reſponſprics, 
7 verſes, 
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yerſes, colle&s ; and whatever was ſaid or ſung in the 
choir, call the ſeyen hours, or breviary, except the 
leſlons. Lindw. 251. | 


Grail] Gradale; ftrily taken, this ſignifieth that 
which is lung gradatim after the epiſtle ; but here it is ta 
be underſtood of that whole book which containeth all 
that was to be ſung by the quire at high mals ; the tracts, 
ſequences, hallelujahs, the creed, offertory, triſagium, 
and the reſt ; as alſo the office for ſprinkling the holy 
water. Lindw, 251, | 


Pſalter] The book wherein the pſalms are contained, 
Lindw. 251. 


Troper] This contained the ſequences only; which 
were not in all * The ſequences were devotions 
uſed after the epiſtle. Lind. 251. 


Ordinal] The book which erdereth the manner of per- 
forming divine ſervice: and ſeemeth to be the ſame which 
was called the pie, or portuis, and ſometimes portiforium. 


Lind. 251. Johnſ. inch. 


Miſſal] The book which containeth all things pertain- 
ing to the ſaying of maſs. Lindw. 251. 


Manual] So called 2 manu, as being required to be 
conſtantly at hand; and it ſeemeth to be the ſame as the 
ritual; and containeth all things belonging to the mini- 
ſtration of the ſacraments and ſacramentals : alſo the bleſ- 
ſing of fonts, and other things by the uſe of the church 
requiring benediction: and the whole ſervice uſed at pro- 
ceſſions. Lind. 251. 


Principal veſtment] That is, the beſt cope to be worn 
on the principal feaſts. Lind. 252. 


Chefible) Caſula z the garment worn by the prieſt, 


nex under the cope: which was called alſo the planet, 
And it is ſaid to be ſo called, as being a kind of cottage 
(8 it were), or little houſez covering him all over, 
ind, 252. 

Dalmatic) A deacon's garment z fo called, from being 
at firſt woven in Dalmatia. Lind, 252. Johnſ. inch. 


Tis.) The ſubdeacon's garment, which he uſeth in 
ſerving the miniſter at the maſs, Lind. 252, 


Choral cope] Capa in choro: a cope, not ſo good as 


that to be uſed on feſtivals, but to be worn by — 
prie 
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The capa was ſo called a capiendo, . becauſe it containeth 
or covereth the whole man. Lind. 252. 


And all its appendages) To wit, the amyt, alb, girdle, 
maniple, and ſtole. Lind. 252. | 


Frontal] A ſquare piece of linen cloth covering the al. 


tar, and hanging down from it; otherwiſe called a pal. 
Lind. 252. 


For the great altar] In honour of the ſaint to whom 
the church is dedicated : which was wont to be placed 


in the choir, as in a more ſolemn part of the church, 
Lind. 252, 


Three towels] Two to be laid upon the altar under the 
corporal ; and the third for wiping the hands. Lind. 
252. 


Three ſurplices] For the uſe of the three miniſters 
of the church; the prieſt, deacon, and ſubdeacon. Lind. 
252. 


Rochet]! Rochet is a ſurplice, ſave that it has no 
ſleeves; and was for the clerk who aſſiſted the prieſt 
at the maſs; or for the prieſt when he baptized chil- 
dren, that his arms might be more at liberty. Lind. 
252, 


' croſs for the dead) To be laid on the coffin, as it 
ſeemeth ; or on the corps when it was brought to the 


church. Tobuſ. 


Whohath the 
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Pyx] With a lid or cover. 


Oſculatory] This was a tablet or board, with the pic- 
ture of Chriſt, the bleſſed virgin, or the like; which 
the prieſt kiſſed himſelf, and gave to the people for the 
ſame purpoſe, after the conſecration was performed, in- 
ſtead of the ancient kiſs of charity, Tohn/. 


Images] To wit, of Chriſt crucified, and of other ſaints, 
Lind. 253. 


The chief image in the chancel] That is, of the ſaint to 
whom the church is dedicated, Lindw. 253. 

24. A perſon may give or dedicate goods to ue ſer- 
vice in ſuch a church, and deliver them into the cuſtody 


Lind. 252, 


of the churchwardens, and thereby the property is imme- 
- diately changed, Degge P. 1. c. 12, | 


And 


de who preſided at the faying or ſinging the hours, 


Church. 


And if a man erect a pew in the church, or hang up 
a bell in the ſteeple, they do thereby become church 
goods (tho* they are not expreſsly given to the church), 
and he may not afterwards remove them; if he does, the 
churchwardens may ſue him. 

The ſoil and freehold of the church and churchyard 
is in the parſon; but the fee ſimple of the glebe js in 
abeyance. 1 ft. 341. And if the walls, windows, or 
doors of the church be broken by any perſon, or the trees 
in the churchyard be cut down, or graſs there be eaten 
up by a ſtranger; the incumbent of the rectory (or his 
tenant if they be let) may have his action for the dama- 

» | Wath c. 39. 

But the goods of the charch do not belong to the in- 
cumbent, but 'to the pariſhioners; and if they he taken 
away, or broken, the churchwardens ſhall have their ac- 
tion of treſpaſs at the common law. Watſ. c. 39. As 
in the caſe of Buckſal, T. 12 7. But whereas it is there 
ſaid, that ſuit ſhall not be therefore in the ſpiritual court; 
a later judgment (E. 18 C. 2.) ſays, that tho' the church- 
wardens had an action at common law, againſt thoſe who 
had taken away the bells, yet the more proper remedy was 
in the ſpiritual court, becauſe at the common law only 
damages would be recovered, but the ſpiritual court would 
decree the reſtoring of the thing it ſelf, 1 Rolls Rep. 57. 
1 Sid. 281, Gi. 206. 

By the civil law, the goods belonging to a church are 
forbidden to be alienated or pawned, unleſs for the re- 
demption of captives, for relief of the poor in time 
of great famine and want, or for paying the debts of 
the church if a ſupply cannot be otherwiſe raiſed, or upon 
other caſes of neceſſity or great advantage to the church, 
And in every alienation, the cauſe muſt be firſt examined, 
and the decree of the prelate intervene, with the con- 
ſent of the whole clergy or chapter. Med Civ. I. 
142, 

But by the laws of England, the goods 1 to 
a church may be alienated: yet the churchwardens alone 
cannot diſpoſe of them, without the confent of the pa- 
riſh : and a gift of ſuch goods by them without the con- 
ſent of the ſidemen or veſtry is void. Wat}. c. 39. 


IX. Church rate. 


1. Rates for reparation of the church are to be made Rs 


by the churchwardens, together with the pariſhioners aſ- 1%, 
ſembled 


349 


te to be made 
a veſtry cacet* 


\ $50 


Perſonal charge 


Chutch. 

ſembled, upon publick notice given in the church. And 
the major part of them that appear, ſhall bind the pariſh : 
or if none appear, the churchwardens alone may make 
the rate; becauſe they, and not the parifhioners; are to 
be cited and puniſhed, in defect of repairs. But the bi- 
ſhop cannot direct a commiſſion, to rate the pariſhioners, 
and appoint what each one ſhall pay: this muſt be done 
by the churchwardens and pariſtiionersz and the ſpiritual 
court may inſlict ſpiritual conſures till they do. GI, 196, 
1 Bac. Abr. 373. 

But if the rate be illegally impoſed, by ſuch commiſ- 
ſion from the biſhop, or otherwiſe, without the parlſhi- 
oners conſent; yet if it be after aſſented to, and confirm- 
ed by the major part of the pariſhioners, that will make 


it good. Watſ. c. 39 


2. And theſe levies are not chargeable upon the land, 


1 of the but upon the perſon in reſpect of the land, for the more 


Whether there 

Mall two 

rates 4 one for 

the fabrick; and 
another for or- 
haments, 


Hibition lieth : for the inhabitants ou 
them. 


and for this he refers to ſeveral. paſſages 


equality and indifferency. Degge P. 1. c. 12. 

And houſes as well as lands are chargeable; and in 
ſome places Houſes only; as in cities und large towns 
where there are only houſes, and no lands to be charged, 
Fletl. 130. 2 Lutw, urn 

3. It hath been ſaid, that if a perſon be rated for the 
ornaments of the church, according to his land which he 
hath in the pariſh; a prohibition lieth: becauſe for theſe 
he ought to be rated according to his perſonal eſtate, 
2 Rell Ahr. 291. | 

And thut if a perſon who is not an inhabitant within 
the pariſh, but hath land there, is rated there for the 
ornaments of the church according to his land z a pro- 
ght 'to be rated for 
M. 20 7. And Yelverton ſaid, that this had 
been divers times ſo reſolved, 2 Roll't Abr. 291. 

And Lindwood ſays, that perſons living out of the pa- 
riſh, and having lands within the pariſh, ſhall be rated 
for the ſame in reſpeCt of real but not of perſonal charges 

In the civil. law, 
Lindw, 255. 

And Dr Gibſon ſays, u rate for the reparation of the 
fabrick of the church is real, charging the land, and not 
the perſon ; but a rate for ornaments is perſonal, upon 
the goods and not upon the land, Thus it was defined 
and agreed in the court of king's bench, Z, 8 Jac. where 
the tax was, for the reparation of the church, for church 
ornaments, and for ſexton's wages; and becauſe the per- 


ſon rated, tho' an occupier of land in the pariſh, dwelt 


out 


Church. 
out of it, he was declared to be unduly rated in the two 


laſt articles; and it was further agreed, that if a tax be 
made for the reparation of ſeats in a church, a foreigner 


"ſhall not be taxed for that, becauſe he hath no benefit 


by them in particular, The ſame diſtinction, as to orna- 
ments, was again declared to be good, M. 20 Fac. And 
long after theſe, in Wordward's caſe, in the 4 Fa. 2. 
where the matter was, a tax for the bells of the church, 
a prohibition was granted, upon this ſuggeſtion, that the 
party who prayed it, was not an inhabitant of the pariſh ; 
and the court gave for reaſon, becauſe it is a perſonal 
charge to which the inhabitants alone are liable, and not 
thoſe who only occupy in that pariſh, and live in another, 
Gibſ. 196. 

ut upon trial of the Tame caſe, upon the prohibition, 
T. 1. it was determined, that J/oodward, although he 
lived in another pariſh, was liable: as will appear after- 
wards, 

And Sir Simon Degge ſaith thus: There hath been ſome 
queſtion made, whether one that holds lands in one pa- 
tiſh, and reſides in another, may be charged to the or- 
naments of the pariſh where he doth not reſide ; and ſome 
opinions have been, that foreigners were only chargeable 
to the ſhell of the church, but not to bells, ſeats, or or- 
naments. But he ſays, he conceives the law to be clear 
otherwiſe; and that the foreigner that holds lands in 
the pariſh, is as much obliged to pay towards the bells 
ſeats and ornaments, as to the repair of the church; 
otherwiſe there would be great confuſion in making ſe- 
veral levies, the one for the repair of the church, the 
other for the ornaments, which he ſays he never obſerv- 
ed to be practiſed within his knowledge, And it is poſ- 
ſible that all, or the greateſt part of the land in a pariſh 
may be held by foreigners; and it were 2 in 
ſuch caſe to lay the whole charge upon the inhabitants, 
which may be but a poor ſhepherd, The reaſon alledged 
againſt this charge upon the foreigners, is chiefly becauſe 
the foreigner hath no benefit by the bells, ſeats, and or- 
naments ; Which receives an aniwer in Jefro' eaſe (5 Ov, 
67.), for there it is reſolved, that landholders that live 
in a foreign pariſh, are in judgment of law inhabitants 
and pariſhioners, as well in the pariſh where they hold 
lands, as where they reſide ; and may come to the pariſh 
meetings, and have votes there as well as others. For 
authorities in the caſe, it is clear by the canon law, that 
all landholders, whether they live in the pariſh or out of 


it, 
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it, are bound to contribute, And he hath ſcen (he ſays) 
a report under the hand of Mr Latch, that it was reſcly. 
ed in Willymat's caſe, H. 6 Ja. and in Chefter's caſe in 
the 10 Ja. that a foreigner that held lands in another pa. 
riſh wherein he did not reſide, was as much chargeable 
to the ancient ornaments of the church, as bells, ſeats, 
and the like, as thoſe that lived in the pariſh ; but that 
ſuch landholders could not be charged to new bells, er- 
gans, or ſuch like. And Mr Bulſirede (1 Bulſtr. 20.) re- 
ports a cafe about the ſame time, that the chief juſtice 
Fleming and Mr juſtice J/illiams were of the ſame opinion, 
and gave this reaſon, that the foreigner might come to 
the church if he pleaſed. Degge P. 1. c. 12. 

And the practice, for the eaſe and convenience thereof, 
ſeemeth now generally to go with this latter opinion, 

4. If a pariſh plead a cuſtom for it to be Jaid only for 
lands, and not for houſes: or to be laid only for arable 
lands, and to be excuſed for their paſtures ; or to be laid 
only for their ſheep walks, and not for the reſt z the cu- 
ſtom cannot be good : for by the law, all lands and houſes 
are to be equally rated ; and their paying for ſome part, 
can be no good cauſe for the diſcharge of the reſt, Hell. 
130. Latch, 203. 


and rents. IWWherewnto, ſo often at ſhall be neceſſary, the or 
wary ſhall _— them by eccleſiaſtical cenſures and other lawful 
meant, Lind. 255. 


Whith are not of the glebe or endowment of the eburelei 
to be repaired) Therefore if ſuch lands be of the glebe 
or endowment of the churches; he who is tenant of the 
lands, ought not to contribute to ſuch repairs or orna- 


ments, Lindw, 255. 


* Of the churches to be repaired] From hence it appeareth, 
that if there be lands within the pariſh belonging to an- 
other church, and which are of the glebe or 5. 5 
of ſuch other church; yet they who have ſuch lands, 


ought to contribute to the repairs and ornaments of the 
; | church 
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church of that pariſh, within which pariſh ſuch lands do 
lie, Lind. 255. ˖ 


. With the reſt of the pariſhioners] This implieth, that they 


who live out of the pariſh, and have lands within the pa- 
riſh, ought to be rated amongſt the pariſhioners of that 
pariſh where the lands lie, Lind. 255. 


Their church] To wit, the building, repairing, or other 
ſuſtentation thereof, Lind. 255, | 

Having reſpect unto the quantity of ſuch poſſeſſions] Which 
ought to be eſtimated according to — value of the rent. 
Lind. 255. 


5. If a perſon inhabiteth in one pariſh, and hath land Land lying is 
in another pariſh, which he occupieth himſelf there; he «ther puſh, 


ſhall be charged for this land, for the reparation of the 
church of the pariſh in which the land lieth : becauſe he 
may come there when he will, and he is to be charged in 
reſpect of the land. 2 RolPs Abr. 289. 

Hut a perſon cannot be charged in the pariſh where he 
Inhabiteth, for land which he hath in another pariſh, to 
the reparation of that church where he inhabiteth ; for 
then he might be twice charged: for he may be charged 
for this in the pariſh where the land lieth. 2 Rolls Abr. 


289. 

And therefore the rate ſhall be laid upon all lands with- 
in the pariſh, altho' the occupiers inhabit in another pa- 
tiſh, Which point was firſt fully ſettled in 7efrey's caſey 
M. 31 & g2 1. ( 5 Go. 66.) whete it was alſo reſolved (pur- 
ſuant to the opinion of divers civilians under their hands), 
that ſuch occupation of land maketh the perſon occupying 
« pariſhioner, and intitles him to come to the aſſemblies of 
the ſame pariſh, when they meet together for ſuch pur» 
poſes z' and It was ſald, that If ſuch lands were not liable 
to be rated, a perſon who Inhabiteth In one pariſh might 
vecupy the greateſt part of the lands in another pariſh, 
and ſo churches might ceme taruin, And altho', ſeven 
years after this, in the caſe of Paget and Crumpton (Gre, 
El, 659,) a prohibition was obtained, upon a ſurmiſe, 
that the perſon rated lived not in the pariſh ; yet upon 
ſight of this precedent, Popham chief juſtice changed hjs 
opinion, and it was reſolved by kim and the whole court, 
that a conſultation ſhould be granted; and, now (lord 
Gar ſays) this is generally allowed and received far law. 
ib. 190. 

T. 1 W. WWodward and Makefteace, Woodward who 
lived in the dioceſe of Litchfigld and Coventry, butpc- 

Vol. I. Aa cupied 


Church. 


cupied lands in the pariſh of D, in the diocefe of Peter- 
borough, was in the ſaid pariſh of D. taxed in reſpect of 
his land, as an inhabitant, towards a rate for new caſting 
of the bells; and becauſe he refuſed to pay, was cited in- 
t the court of the biſhop of Peterborough, and libelled 
againſt for this matter. And by the court; this is not a 
citing out of the dioceſe, within the ſtatute of the 32 H. 
8. c. 9. for he is an inhabitant where he occupies the 
land, as well as where he perſonally reſides : Secondly, 
that altho' he doth not perſonally live in the pariſh, yet 
by having lands in his hands he is taxable : And whereas 
# was pretended, that the bells were but ornaments, i 
was held, that they were more than mere ornaments ; 
that they were as neceſſary as the _— which is of no 
uſe without the bells and Holt chief juſtice ſaid, If he 
be an inhabitant as to the churel, which is confeſſed, 
how can he not he an inhabitant as to the ornaments of 
the church? t S. 164. 

6. Where ſuch lands are in farm: not the leffor, but 


Tenn to be 
eharped, and not the tenant ſhall 2 For (as it was determined in 7 * 


ä eaſe before cited) there is an inhabitant and pariſhioner 


who may be eharged z and the receipt of the rent doth 
not make the leflor a pariſhioner, And ſo it was reſolved 
In the 4 . (4 Md, 148.) where a libel was in the (pi. 
ritual court, for not paying ea rate; and the ſuggeſtion in 
order to a prohibition was, that the lands were in the 
occupation of his tenant, and himſelf was not a pas 
riſhioner ; and it was held to be a good fuggeſtion, and 
that the tenant ſhould be charged, and net the owner, 
Gi 197, 
In what cafe the 7+ It is ſaid, that the patron of a church, as in right 
founder of Of the founder, may preſcribe, that in reſpe& of the foun- 
church mey be dation, he and his tenants have been freed from the charge 
„ of repairing the church. Degge, P. 1. c. 12. | 
Rectory how far 8. The —— or vicarage which is derived out of it, 
exempted... are not chargeable to the repair of the body of the church, 
ſteeple, publick chapels, or ornaments ; being at the whole 
charge of repairing the chancel. Degge, P. 1. c. 12. 


But an impropriator of a rectory or parſonage, though 5 


bound to repair the chancel, is alſo bound to contribute 
to the reparations of the church, in caſe he hath lands in 
the pariſh which are not parcel of the rectory, This was 
adjudged by the whole court in ſerjeant Davie's caſe, 
without any queſtion made of it. Gi. 197. 

I-hibitants of = 9. The inhabitants of a precin where is a chapel, tho 


e4-elry how far it is a parochial chapel, and tho' they do repair tlrat cha- 
ere mpted. pel, 
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rel, are nevertheleſs of common right contributory to the 

repairs of the mother church, If they have ſeats at the 

mother church, to go thither when they pleaſe, or re- 

ceive ſacraments, or ſacramentals, or marry, chriſten, or 

bury at it, there can be no pretence for a diſcharge. 

Nor can any thing ſupport that plea, but that they have 
time out of mind been diſchar ti (which alſo is doubted 

whether it be of it ſelf a full diſcharge); or that in con- 

ſideration thereof, they have paid ſo much to the repair 

of the church, or the wall of the churchyard, or the 

keeping of a bell, or the like compoſitions (which are 

clearly a diſcharge). Gi. 197. 

Dr Godolphin ſays, it is contrary to common right, 

that they who have a chapel of eaſe in a village, ſhould 

be diſcharged of repairing the mother church; for it may 

be that the church, being built with ſtone, may not need 

any reparation within the memory of man: and yet that 

doth not diſcharge them, without ſome ſpecial cauſe of 

diſcharge thewed, God, 153. l ES 

10. The hall of a company being rated to the repairs 

of a church, the tua — in cat of — — War 

may proceed againſt the maſter and wardens of ſuch com- 

pany, For the hall is liable to pay, and = cannot 

proceed otherwiſe than by citatlon z which may be exeeu- 

ted upon an aggregate corporation z and therefore the 

officers of the corporation are to be cited; and the rate 
_ by them is to be allowed in their accounts, T. Jones 
197. 
11, If a petty chapman take a ſtanding, for rent to be Stall la a market, 
id by him, in the waſte of the manor within the mar- 


ene t, for two or three hours every market day, to fel] his 
= commodities, the market being holden there one day 
8 every week, but he inhabiteth in another pariſh ; he may 
11 not be rated to the reparation of the church ſor this ſtand- 
I; ing. 2 Rolls Abr. 289. 
* 12. An order and direction ſet down by Dr King, Dr Manneroflaying 
Lewen, Dr Lynſey, Dr Hoane, Dr Sweite, Dr Steward, he leimeat, . 
* and others, doctors of the civil law, to the number of 
4 thirteen in all, aſſembled together in the common Sing 
in hall of doctors commons in London, touching a courſe 
_— to be obſerved by the aſſeſſors, to their taxations of the 
— church and walls of the churchyard of Wrotham in Kent; 
y and to be applied generally, upon occaſion of like repara- 
ho- tions, to all places in England whatſoever, 
ha- 
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00 Every inhabitant dwelling within the pariſh, js 


ed according to his ability, whether in land or 
living within the ſame pariſh, or-for his goods there; that 
is to ſay, for the beſt of them, but not for both, 


Every farmer dwelling out of the pariſh, and ha- 


) Every farmer dwell! 


ving lands and living within t 
of any farmer or farmers, is net to be char 
farmer of farmers thereof are to be chat 
larity, every one according to the value of the land whych 
he eceupleth, or according to the Rock thereupon z even 
for the beſt, b 


ut not for both, 


2 
4 er) and living within the ſaid pariſh in his own 
Marga to the value of the ſame lands 
of living of elſe to the value of the ſtock thereupon 
even for the beſt, but not for both, 
out of the pariſh, and ha- 


pariſh, in the 6ecupation 


but the 


rtleu- 


(4) Every inhabitant and farmer oeeupylng arable land 


or the arab 


within the pariſh, and feeding his cattle out of the pariſh, 
is to be charged f 


lands within the pariſh, 


altho' his eattle be fed out of the pariſh, 


(5) Every farmer of any mill within the pariſh, is to 


wo! 


ar iſh, beſides the mill, 


ar 


be charged tor that mill; and the owner thereof (if he be 
an inhabitant) is to be ch 


ged for his hability in the 
' 


Every owner of lands tenements capy holds or other 
hereditaments, inhabiting within the pariſh, is to be taxed 
of a pariſhioner, altho' 


according to his wealth in re 
he occupy none of them himſelf; and his farmer or far- 
mers alſo are to be taxed for occupying only. 


(7) The aſſeſſors are not to tax themſelves, but to leave 


Append. 10, 11. 


13. The form of the church, rate may be this: 


the taxation of them to the reſidue of the pariſh, God, 


* We the churchwardens and other pariſhioners of the 


« pariſh of 


cc of 


in the county of 
—— whoſe names are hereunto ſubſcribed, do 
« hereby this ——— day of 


in the year 


and dioceſe 


at 


© our veſtry meeting for that purpoſe aſſembled, rate and 


«c 


tax all' and me the inhabitants and pariſhioners of 
the pariſh aforclaid, here under mentioned, for and 


„ towards the repairs of the church ofgthe ſaid pariſh fos 
* this preſent year, the ſeveral ſums following: viz. 


A. B. 


wall 
cleliall 
„ 32, 


15. 
rates, 


be ſue 


and ne 
For 


circur 


there 


where 
lands 
was, 

Accor. 


firit > 


| 4 
5 1 2 0 
„ D. 0 0 
E. F. 8.4 


8 gh | Chutchwardens, 


k. r. 5 
4 1 ' > Pariſhioners, 


&e, 


14. And if any perfon find himſelf aggrieved at the In- Appeal paint 
equality of any he aſſeſſment, his — is to the o- he 6 5 


cleſiaſtical Judge, who is to ſee right done. Degge, P. x, 
6. 18. 


rates, being demanded by t 


and not elſewhere, Degge, P. 1. c. 12. 

For the cognizance of rates made for the reparation of 
ehurches and churchyards, belongs to the ſpiritual court. 
This is in conſequence of the foregoing ſtatute of the 13 
Ed. 1. concerning repairs as of ſpiritual cognizance ; inaſ- 
much as the right of judging of rates, and the inforcing 
of them, is of abſolute neceſſity to render tie ſtatute ef- 


| feftual, Gif. 195. 


Purſuant to this general doctrine, prohibitions have on 
many occaſions been denied, or conſultations granted, by 
the temporal courts. As in the caſe of Paget and Crump- 
ton 2 El. 659); where it was moved, that they of 
the ſpiritual court would try the quantity of the land (the 
tax being according to the rate of their land, and the per- 
fon pretending that he was taxed for more land than he 
really had) and it was alledged, that this was always tri- 
able at the common law ; the reſolution of the court was, 
that the principal being ſuable in the ſpiritual court, the 
circumſtances concerning it are inquirable and triable 


there alſo ; and a conſultation was awarded. 80 alſo 


where it was ſuggeſted in order to a prohibition, that the 
lands were over-rated ; and that the cuſtom of the pariſh 
was, not to be rated according to lands and houſes, but 
according to ſheep walks : the court declared, as to the 
firſt ſuggeſtion, that it was not material; becauſe rates 

A @3 being 


is, And if any of the ariſhioners refuſe to pay their Levying the af 
C churchwardens, they are ta ment. 
de ſued for, and to be recovered in the eccleſiaſtical courts, 
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being to be praportioned to the value of the land, the va- 
luing of the land muſt properly belong to the ſpiritual 
court: And as to the ſecond, it was ſaid by Haughton 
(but not finally reſolved by the court) that of common 
right, the houſe and all the lands are chargeable to the 
5 of the church z and that cuſtoms, in prejudice 
of ſuch reparations, are voidz as, at another time, the 
diſcharge by cuſtom of goo acres of wood, from payment 
of church rates, was declared to be a cuſtom againit law. 
Again, in the caſe of Longmore and Churchyard, (Latch 
217.) where the ſuggeſtion was, that by cuſtom the rate 
ought to be in proportion to the king's tax, and that the 
party was rated above that proportion; Bulſtrode ſaid, 
this was a ſpiritual matter, and ought to be tried in the 
ſpiritual court, unleſs it appeared, that ſome proof which 
ought to be allowed by the rules of the common law, 
had been offered there and diſallowed : and in the event, 
conſultation was awarded by the whole court. 80 (Poph. 
197.) where it was alledged that the rate was impoſed 
needleſsly (viz. for caſting new bells, where there were 
four before) a prohibition was denied. In like manner 


( Ventr. 308.) where a prohibition was prayed, upon a 


urmiſe that the tax was impoſed upon one part of the 
pariſh, omitting the reſt ; the court doubted, in regard it 
was not alledged, that they had offered that plea in the 
eccleſiaſtical court ; becauſe reparation of churches is pro- 
per for their cognizance. And tho' a prohibition was 
granted, that the others might demur, if they thought fit, 
yet it was afterwards countermanded : For this may be 
properly pleaded in the ſpiritual court, and if not allowed, 
is cauſe of appeal. Gig. 195. 

So if a ſuit is inſtituted in the eccleſiaſtical court for a 
church rate, and a cuſtom pleaded of a certain ſum, or 
of ſomething done, in lieu of the rate, and that plea is 
admitted, they may proceed to try that cuſtom in the 
ſame manner as a modus ; but if the cuſtom is denied, it 
will be a proper ground for a prohibition (by the lord 
chancellor Hardwicke) for defect of trial in the eccleſiaſ- 
tical court, for the trying of the cuſtom is the province of 
the common law, Tracy Aithyns. 289. 


So if the bounds of the pariſh come in diſpute in the 


aver that 


eccleſiaſtical court, that is, if the party aſſeſſi 
other pariſh, 


the land for which he is aſſeſſed lies in 


and not in the pariſh where it is aſſeſſed; if the party be 
contentious, he may have a prohibition, and try it at 
common law. Degge, P, 1. . 12 : 


2 And 


Church. 


And by the 19 C. 2. c. 37; Where there ſhall be any 


_ diſpute, in what pariſh or place, improved waſtes, and 


drained and improved marſh lands lie, and ought to be rated 
the occupiers of ſuch lands, or houſes built thereon, tithes 
ariſing therefrom, mines therein, and ſaleable underwogds, 
ſhall be rated to this and all other pariſh rates, within ſuch 
pariſh and place as lies nearett to ſuch lands: and if on 
application to the officers of ſuch pariſh or place to have 
them rated as aforeſaid, any diſpute ſhall ariſe, — — 
of the peace at the next ſeſſions after ſuch application 
made, and after notice given to the officers of the ſeveral 
—_ and places adjoining to ſuch lands, and to all others 
intereſted therein, may hear and determine the ſame on the 
appeal of any perſon intereſted, and may cauſe the ſame 
to be cqually aſſeſſed ; whoſe determination therein ſha] 
be final, But this ſhall not determine the boundaries of 
any pariſh or place, other than for the purpoſe of ratin 

ſuch lands to the parochial rates as aforeſaid, | 

And the church rate charged upon guakters, is recover- 
able before the juſtices of the peace, in like manner as are 
their tithes, 

If the churchwardens defer to make or collect their 
rate, until they are out of their office; they are deprived 
of all legal authority of doing either : But they may pre- 
fent the perſons in arrear, at the eaſter viſitation when 
they go out of their office; and the judge will cauſe juſtice 
to be done therein, Or their ſucceſſors may proſecute 


for the ſame. 1 Bac. Abr. 376. 
X. Churches not to be profaned. 
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1. By the 50 Ed. c. 5. Becauſe that complaint is made to \,,.g in the 
our lord the king, by the clergy of his realm, that divers perfong chit or 


ef holy church,” whil/t they attend to divine ſervices in churches, 
churchyards, and ather places dedicated to god, be ſundry times 
taken and arreſted by authority royal, and commandment of other 
temporal lords, in offence of god and of the libentiet of haly 


church, and alſo in diſturbance of divine ſervices ai,] the 


ſame our lard the Aug will and granteth aud defendeth u 
grievous forfeiture, that none ds the fume from henceforth ; fo 
that colluſion or feigned catſe be not found in aity of the ſai 
Perſons 4 holy church in this behalf. 
And by the 1 R. 2. c. 15. Becatſe that prefates do com- 
plain themſelves, that as well beneficed perple of he, cl ag 
ether, be arreſted and drawn out gs well of cathedral eburches 
A a4 Nen 


c hure byard. 
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Fairs and 
markets. 


as of 


other churches and their churchyards, and ſometimes 
whil/t they be intended to divine ſervices ; and ſo arreſted and 
| drawn out, be bound and brought to priſon, againſt the liberty 
of holy church : it is ordained, that if any miniſter of the king, 
er other, ds arreſt any perſon of holy church by ſuch manner, 
and thereof be duly conuict : he ſhall have impriſonment, and 
then be ranſamed at the king's will, and make gree to the par- 
ties ſo arreſled. Provided always, that the ſaid people of holy 
church ſhall not hold them within the churches or ſanctuaries, 


Church. 


by fraud or colluſion in any manner, 


Whilſt they attend to divine ſervice] And that as well on 


the week days, as on ſundays and holidays. Watf. c. 34. 


Arreſted] And if any arreſt be made contrary to theſe 
ſtatutes, and the perſon arreſting doth preſently diſcharge 
the perſon arreſted, upon pretence of ignorance, or the 
like; yet this will not excuſe the contempt in making the 


arreſt, Wat. c. 34. j 


By authority royal] That is, in civil cafes only, betwixt 
party and party; but not in caſes criminal: and there- 
fore a perſon may be apprehended going to or returning 
from divine ſervice, by a warrant from a juſtice of the 


peace; it being for breach of the peace, and for the king: 


And ſo in the like caſes, 


Liberties of holy church] This was the common law of 
the church before; of which theſe ſtatutes are only an 
12 Co. 100. 


Upon grieveus forfeiture] And he that doth offend againſt 
the aforeſaid ſtatutes, may not only be fined in the tempo. 
ral court; but may be excommunicated by the eccleſiaſti- 


affirmance, 


Watf. c. 34. 


cal judge for ſo doing, and condemned in coſts. JFa!/, 


c. 34. 

Nevertheleſs, after all, notwithſtanding that the perſon 
arreſting is liable to be puniſhed for ſo doing, yet 
reſt (if not on a cunday) 


cous be made, and thereby any perſon ſhall be killed, the 
is murder, 


killin 
2. 
that 


the 1 
mM lever neither fairs nor markets be kept in cburch- 


e ar- 
is good in law; ſo that if a reſ- 


Watf. c. 34. 
Ed. A. 2. c. 6, The king commandeth, 


yards, for the honour of the church, 


Othobon. None ſhall hold a market of any things to be 
fold, nor preſume to exerciſe any traffck in churches, Othon, 


Wer in churchyards. J. 


3. Lang- 


ſhall faſfer no 


and interludes were very common; and, being reprefen- 


Church. 361 
3. Langton. Cauſes of blood Hall not be heard in the Temyonl 
oburch or churchyard. Lind, 270. _ 
Can, 88. The churchwardens or que/tmen and their aſſiſtants 
ral courts, leets, or lay juries, to be kept in 
the church, c or churchyard. 
4. Can. 88. The churchwardens or queſimen, and their Plays. 
— ſhall ſuffer no plays to be kept in the church chapel or 
urchyard. | 
The acting of plays in churches ſeemeth to have been 
frequent in Gia and other nations, during the times of 
popery; as appears from the decretal epiſtle againſt them. 
At the reformation, and for ſome time after, thoſe plays 


tations of the corruptions of the monks, and the popiſh 
cleryy, were very acceptable to the people. In the time 
of archbiſhop Grindal, there were an idle ſort of people, 
who ſet up bills daily, but eſpecially on holidays, invit- 
ing to their plays; by whoſe impure mouths god's word 
was profaned and turned into ſcoffs; and the archbiſhop 
moved ſecretary Cecil for a proclamation to ſuppreſs them. 
And it appears by this canon, that this profane uſage was 
not then quite driven out of the churches and church- 
yards. Gibſ. 191. 
5. Can 88. The churchwardens or gugſimen, and their Feattinge, 
aſſi/tants, ſhall ſuffer no feaſts, banquets, ſuppers, church-ales, 
drinkings, or any other profane uſage to be kept in the church 

el or churchyard. 

heſe five prohibitions do all refer to the wake, or 
feaſt of the dedication of churches; the obſervation of 
which, among chriſtians, was very ancient, and is parti» 
cularly injoined by the canon law, And in the laws of 
Edward the confelſor, Of the times and days of the king's 
peace, one time is, in the 4 of thoſe churches where 
the proper feſtival of the ſaint is celebrated, But the ob- 
ſervation of them, howeyer piouſly intended, grew by 
degrees into great exceſſes of eating and drinking and 
other irregularities z which, by the way, were at Fl in 
ſome ſort indulged to the Engliſh by Gregory the great, 
at this feaſt of the dedication, in lieu of their ſacrifices 
while they were heathens, viz. that they might ſet up 
booths round the church, and there ſeaſt and entertain 
themſelves ; But the entertainments being forbidden (as 
was before obſerved) tae ſolemnity it ſelf, cho' revived 
by the book of ſports, hath been tince in great meaſure 
diſuſed ; and together with it, the ditorders by this canon 
here prohibited. Gib/, 191, 


6, Can, 
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Muſters, 


Brawling, 


nalty, doth not alter the juriſdiction, 


Church. 


6. Can. 88. The churchwardens or 
aſſitants, ſhall ſuffer no muſters to be kept, in the church cha. 
pet or churchyard. 

7. If any perſon ſhall, by words only, quarrel chide or brawl, 
in any church or churchyard ; it ſhall be lawful unto the ordi- 


queſtmien, and thein 


nary of the place, where the ſame offence ſhall be dine, and 
proved by two lawful witneſſes, to ſuſpend every een Fa 
offending ; if he be a. layman, from the entrance of the church ; 
and if he be a clerk, from the miniſtration of his office, for ſo 
long time as the ſaid ordinary ſhall think meet according to the 
Fault, 5 & 6 Ed. 6. c. 4. ſ. 1. 


To ſuſpend every perſon ſo finding] H. 15 Ya. Large and 
Alton, A prohibition was prayed upon this ſtatute, be- 
cauſe that ce, were given in the ſpiritual court: but it 
was denied by the court; the coſts being there for the 
expences of the ſuit: otherwiſe, if it had been for da- 
mages. Cre, Ja. 462. 

8. If any perſon ſhall ſinite or lay any violent hands upan 
another, in any church or churchyard ; then ipſo facto every 
perſon ſo offending ſhall be deemed excommunicate, and be ex- 
cluded from the fellowſhip and company of Chriſt's congregation. 
5 & Ed. 6. C. 4. ſ, 2. | 


Shall ſmite or lay any violent Bands) If one be aſſaulted in 
the church, or within a churchyard ; he may not beat 
the other, or draw a weapon there, altho' the other 
aſſaulted him, and it be therefore in his own defence: 
for it is a ſanctified place, and he may be puniſhed for 
that by this ſtatute, And it is the ſame in any of king's 
courts, or within view of the courts of juſtice ; becauſe a 
force in that caſe is not juſtihable, tho” in a man's own 
defence. * 367. 1 Haw. 139. 

M. 1 An. Wenmouth and Cotlins, It was moved to have 
a prohibition granted to the eccleſiaſtical court, to ſtay a 
ſuit there againſt Wenmouth, for brawling in the belfrey, 
and ſtriking a man there, upon ſuggeſtion of this ſtatute, 
and alledging that all ſtatutes are conſtruable by the com- 
mon law, and that Wenmouth came there as mayor to 
ſuppreſs a riot: But the court (Holt chief juſtice being 
abſent) denied a prohibition, becauſe this offence was 
cognizable in the eccleſiaſtical court before this ſtatute, 
ratione loci; and that the ſtatute, tho' it provides a pe- 


L. Raym. 850, 


Lay any violent hands] But it hath been holden, that 
churchwardens, or perhaps priyate perſons, who 2 
oys 


Church. 
boys for play ing in the church, or pull off the hats of thoſe 
who obſtinately refuſe to take them off themſelves, or 


gently lay their hands on thoſe who diſturb the perform 
ance of any part of divine ſervice, and turn them out of 


the church, are not within the meaning of this ſtatute, 


1 Haw. 139. 


In any church or churchyard) E. 33 El, In Dethict's 
caſe, who ſtruck another in St Paul's churchyard in Lon- 
don ; the court were clearly of opinion, that cathedrals as 
well as other churches are within the meaning of this ſta- 
tute, Cro. El. 224. 1 Leon. 248. | 


Iiſe ſadto] But notwithſtanding that the words of the 
ſtatuce be ſo expreſſed, that he who ſmites another ſhall 
ipſo fatto be deemed excommunicate, yet there ought to 
be a precedent conviction at law, which muſt be tranſ- 
mitted to the ordinary, or elſe the excommunication muſt 
be declared in the fpiritual court upon a proper proof of 
the offence there ; for it is implied in every penal law, 
that no one ſhal) incur the penalty thereof, till he be 
found guilty upon a lawful trial: alſo it muſt be intended 
in the conſtruction of this ſtatute, that the excommuni- 
cation aught to appear judicially, becauſe otherwiſe there 
could be no abſolution, 1 Haw. 139. | 

In the caſe of //ilſen and Greaves, H. 30 G. 2. A pro- 
hibition was moved for on this clauſe, and the ſuggeition 
was, that there ought to have been a previous conviction 
at law, But by the court, That is not neceſſary upon 
this clauſe, It is ſtill indeed an offence at common law, 
and a man may be indicted for it; but beſides this, he 
may be iþ/o facto excommunicated, by the ordinary, If 
there is a conviction at law, the ordinary may uſe it as a 
proof of the fact; but he may proceed without any ſuch 
previous conviction, And the proceedings of the two 
courts being d:verſo intuitu, it is no objection to ſay, that 
a man will at this rate be twice puniſhed for the ſame 
offence, And this is common in many caſes: for the 
temporal courts proceed to puniſh z the ecclefiaitical, to 
amend. Burrow, Mansfield, 240. 

But there muſt be a ſentence declaratory at leaſt in the 
ſpiritual court : otherwiſe the excommunication could not 
have effect; for no excommuzricats capiends could iſſue, 
without a fiyniſicavit from the ſpiritual judge; and no 
fignificavit could iſſue but upon ſome proceedings before 
the ſaid judge; nor otherwiſe could the party ever be 
abſolved. Bilſen and Chapman, I. 9 G. 2. Caſ. Hard- 


Wicke, 190. 
9. If 


303 


-- 
— * — 4 jo 
_— 


* 3 


7 - » 8 
—— . ——— — RK er 


g 
| 
| 
| 


- _ 
_ 


— 
9 


˖ 
, 
* 
4 


Church. 


Drawing a wea- 9. F any perſon ſhall maliciouſly ſtrite any perſon with any 
— . 


weapon, in any church or churchyard'; or ſhall draw any wea- 
fon in any church or churchyard, to the intent to firike another 


with the ſame mo be ſhall, on conviction by verdict of 
I 


twelve men, or by his own confeſſion, or by two lawful witneſſes, 
at the aſſizes or ſeſſions, be A to have one of his ears 
cut off ; and if he have no ears, he ſhall be burned in the check 
with a hot iron, having the letter F, whereby he may be 
known and taken for a fray-maker and fighter; and beſides, ha 
ſhall be and ſtand 2 fatto excommunicated as is aforeſaid, 
5 & 6 Ed. 6, c. 4. 1. 3. 


Maliciouſly] It is not enough to ſay in the indictment, 
that he „ruct, but it muſt be alſo that he did it maliciouſſy. 
Noy, 171. 


Or ſhall draw any weapon] If a man take up a ſtone in 
the churchyard, and offers to throw it at another; or 
having a hatchet or ax in his hand, offers to ſtrike ano- 
ther therewith ; this is not an offence within theſe words : 
for theſe are not ſuch weapons as may properly be ſaid 
to be drawn, as a ſword or dagger. J/at/. c. 34. 


To the intent to flrike another] E. 33 Elia. Penhall''s 
caſe, He was indicted upon this ſtatute, for drawing bir 
dagger in the church of B. again J. S. and it was not ſaid 
ta the intent to flrike him; and for this cauſe the indictment 
was adjudged void. Cyo, Elia. 231. | 


In the 1415, which was before this ſtatute, the 
wives of I Strange and Sir Fehn Truſſel, contending for 
precedency of place in the church of St Dunſtan in the 
eaſt in London, their huſbands thereupon, with all their 
retinue, engaged in the quarrel, and within the body of 
the church ſome were killed and many weunded, For 
which profane riot, ſeveral of the delinquents were com- 
mitted, and the church ſuſpended from the celebration of 
any divine office, By proceſs in the court chriſtian, the 
lord Strange and his lady were adjudged to be the criminal 
ies, and had this ſolemn penance impoſed upon them 
— exemplary prelate archbiſnop Chicheley: the lord 
Strange walked bare headed with a wax taper lighted in 
his hand, and his lady barefooted, from the church of St 
Paul to that of St Dunſtan ; which being rehallowed, the 
lady with her own hands filled all the church veſſels with 
Water, and offered to the altar an ornament of the value 
of 10 l, and the Jord a piece of ſilyer to the value of 5 1. 

Ken. Par, Ant, 500. : 
10, If 


[ 
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to. If a man do break and enter a church in the night, Rebbiag of * 
of intent to ſteal ; this is burglary ; for the church is the churches, 
manſion houſe of almighty god. 3 Inft. 64. 

And here, note a diverſity between a ſpiritual man of 
the church conſecrated to the ſervice of god, and goods 
dedicated to divine ſefvice, or merely eccleſiaſtical : for 
laying of violent hands upon a perſon in holy orders, the 
eccleſiaſtical court hath conuſance ; but for the violent 
taking away, or conſuming of the ornaments of the 
church, or goods dedicated to divine ſervice, that court 
(lord Coke ſays) hath no conuſance, for that it is not given 
to them; as for taking away of the bible, the book of 
common prayer, the chalice, and the like; or for the takin 
away of an _ out of the church; but remedy mult 
be taken for theſe at the common law. 2 Inft. 492. 

But Dr Watſon ſays, a libel may be alſo in the ſpiritual 
court againſt the offender, pro ſalute anime et reforma- 
tione morum; altho' not to recover damages. Mat.. 
t. 39. 

ſue this muſt be underſtood where the offence doth not 

amount to felony; for in that caſe, the ſpiritual court 


A hath no juriſdiction, Exam. of the ſcheme of ch, power, 90. 
1 In the lent aſlizes holden at Leiceſter, 11 & 12 7. 
id the caſe was, one //illiam Haines had digged up the ſeve- 
nt ral graves of three men and one woman in the night, and 


had taken their winding ſheets from their bodies, and 
buried them again ; and it was reſolved by the juſtices at 


{4 
'| 
' 
f 


'e ſerjeants inn in fleet ſtreet, that the property of the ſheets j 
1 remained the owner's, that is, in him who had property | 
* therein, when the dead body was wrapped up therewith, | 
ir for the dead body is not capable of it; and that the taking 

f thereof was felany, 12 Co. 113. 

r By the act of general pardon of the 20 C. 2. c. 52. all 


burglaries and robberies of churches, and ſtealing any 
plate, utenſils, or goods belonging to the ſame, are ex- 
. cepted out of the ſaid pardon, 
11. Anciently the church and churchyard was a ſanctu- San, 
ary, and the foundation of abjuration ; for whoever was 
not capable of this ſanctuary, could not have the benefit 
| of abjuration : and therefore he that committed ſacrilege, 
becauſe he could not have the privilege of ſanctuary, could 
not abjure. This ahjuration was, when a perſon had 
committed felony, and for ſafeguard of his life had Red to 
the ſanctuary of a church or churchyard, and there before 
the coroner of that place within forcy days had confeſſed 
the felony, and tock an oath for his perpetual baniſhment 
out 
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Church. 


out of the realm into a foreign country, chuſing rather to 
loſe his country than his hife: But the foreign country 
into which he was to be exiled, might not be amongſt 
infidels. © 3 In. 115. 

But by the act of the 21 Fa. c. 28. /. 7. it is enacted, 
that u jandnary, or privilege of ſanciuery, ſhall be admitted 
or allzxwed in any caſe, By which act, tuch abjuration as 
was at the common law, founded (as hath been ſaid) up. 
on the privilege of ſanctuary, is wholly taken away: But 
the abjuration by force of the ſtatutes of the 35 A. c. 1, 
and 35 Al. c. 2. in the caſe of recuſants, remaineth ſtill ; 
becauſe fuch abjuration hath no dependency upon any 
ſanctuary. 3 4%. 115, 110. 

And the law was ſo favourable for the preſervation of 
ſanctuary, that if the felon had been in priſon for the fe- 
lony, and before attainder or conviction had eſcaped and 
taken ſanctuary in the church or churchyard, and the 
gaolers or others had purſued him, and brought him back 
again to priſon ; upon his arraignment he might have 
pleaded the ſame, and ſhuuld have been reſtored again to 
the ſanctuary, 3 17. 217. 


XI. Church way. 


The tight to a church way may be claimed and main- 
tained by libel in the ſpiritual court. This is ſuppoſed 
in the ſeveral reports upon this head, by the mention of 
particular circumſtances, without which prohibitions would 
not have laid. Al. Par. 438. Gilf. 293. 

A church way may commonly be claimed as a private 
way: and upon ſuggeſtion that, it is a nighway, a prohi- 
bition will be granted; ſo if the ſuggeſtion prove true, 
the right is triable at common law, Gi. 293. 2 Koll's 
Ar. 287. Hl. Par. 438. © ol n 

Preſcription for a church way may be pleaded by any 
inhabitant in the ſpiritual court. This was done in the 
16 7a. but upon ſuggeſtion that it had been enjoyed by 
permiſſion only, and not as of right, a prohibition was 
granted : as it was alſo in a caſe which Rolle mentions 


in the ſame year; when the churchwardens of Bithorne 


and Bowe ſued for a church way as appertaining to all the 
pariſhioners by preſcription. Gi 293. 

Which caſe mentioned by Rolle is thus : if the church- 
wardens of a church ſue for a way to a church, that they 
Claim to belong to all the pariſhioners by preſcription ; A 

prohi- 


prohibit 
Abr. 28 
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Church. 


prohibition ſhall be granted : for this is temporal. 2 Rolls 


Abr. 287. 


Churching of women. See Child. birth. 


Church of England, 


1. 
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HE eccleſiaſtical ſtate of England, as it ſtandeth Eccleflatticad, 


at this day, is divided into two provinces or *%ftitution- 


WT of Canterbury and York, The arch- 
_ of Canterbury is ſtiled metropolitan and primate 
of all England, and the archbiſhop of York primate of 
England, Each archbiſhop hath within his province bi- 
ſhops of ſeveral dioceſes, Ihe archbiſhop of Canterbury 
hath under him within his province, of ancient founda- 
tions, Rocheſter his principal chaplain, London his dean, 
Wincheſter his chancellor, Norwich, Lincoln, Ely, 
Chicheſter, Saliſbury, Exeter, Bath and Wells, Wor- 
ceſter, Coventry and Litchfield, Hereford, Llandaffe, 
St, David's, Bangor, and St. Aſaph ; and four founded 
by king Henry the eighth, erected out of the ruins of 
diſſovled monaſteries, Glouceſter, Briſtol, Peterborough, 
and Oxford, The archbiſhop of York hath under him 
four; the biſhop of the county palatine of Cheſter newly 
erected by king Henry the eighth and annexed by him to 
the archbiſhoprick of Vork, the county palatine of Dur- 
ham, Carliſle, and the iſle of Man annexed to the pro- 
vince of York by king Henry the eighth : But a greatet 
number this archbiſhop anciently had, which time hath 
taken from him. And every archbiſhop and biſhop hath 
his dean and chapter. The archbiſhop of Canterbury 
hath the precedence, next to him the archbiſhop of York, 
next to him the biſhop of London, [next to him the bi- 
ſhop of Durham, ] and next to him the biſhop of Win- 
cheſter ; and then all other biſhops of both provinces at- 
ter their ancientneſs. Every dioceſe is divided into arch- 
deaconries ; and every —— is parted into dean- 
ries; and deanries again into pariſhes, towns, and ham- 
lets. 1 Inft. 94. 


2. Whoever ſhall come to the poſſeſſion of the crown King to be of 
of England, ſhall join in communion with the church of! 


England, as by law eſtabliſhed. 12 & 13 V. c. 2. /. 3. 


he church of 
England, 


3. By the 1 V. c. 6. Oath ſhall be adminiſtred to His oath to 
every king or queen, whe ſhall ſucceed to the imperial an, to 
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crown of this realm, at their coronation, to be admi. 
niſtred by one of. the archbiſhops or biſhops, to be there- 
unto appointed by ſuch king or queen ; that they will 
to the utmoſt of their power maintain the laws of god, 
the true profeſſion of the goſpel and proteſtant reformed 
religion eftabliſhed by law; and will preſerve unto the 
biſhops and clergy of this realm, and to the churches 
committed to their charge, all ſuch rights and privi- 
leges as by law do or ſhall appertain unto them, or 
any of them, | 

And by the 5 An. c. 5. The king at his coronation 
ſhall take and ſubſcribe an oath to maintain and preſerve 
inviolably the ſettlement of the church of England, and 
the doctrine, worſhip, diſcipline, and government there. 
of, as by law eſtabliſhed. ſ. 2. | 
4. ” Can. 3. Whoever ſhall affirm, that the church 

gland by law eſtabliſhed is not a true and apoſtoli- 
cal church, teaching and maintaining the. doctrine of 
the apoſtles ; let him be excommunicated ipſo facto, and 
not reſtored but only by the archbiſhop after his repen- 
tance and publick revocation of this his wicked error, 

And by Can. 7. Whoever ſhall affirm, that the govern- 
ment of the church of England under his majeſty, by 
archbiſhops, biſhops, deans, archdeacons, and the reſt 
that bear office in the ſame, is antichriſtian, or repug- 
nant to the word of god; let him be excommunicated 
ipſo facto, and ſo continue until he repent, and publickly 
revoke ſuch his wicked errors. 

And moreover ; ſeditious words, in derogation of the 
eſtabliſhed religion, are indictable, as tending to a breach 
of the peace: as where a perſon ſaid, ** Your religion is 
« a new religion, preaching is but prating, and prayer 
« once a day is more edifying.“ 1 Hew. 7. 


— ——ů— — — — 


Church-ſcot, 


H E church-ſcot, tryc-ſceat, was an oblation for 


the firlt fruits of corn, payable at martinmaſs. 
1 Still, 176. 
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Churchwardens, 
A* D herein alſo of que/imen, ſideſinen, or aſſiſtants. 


Note, the office of churchwardens, ſo far as it 
relates to the repairs or other matters concerning the 
church, is treated of under the title Church ; their cog- 
nizance of crimes and offences, falleth in under the title 
Uiſitation ; and other branches of their duty, under di- 
vers other titles reſpectively: here it is treated only con- 
cerning their office in general, or ſuch other particulars 
as do not fall in more properly elſewhere. 


1. In the ancient epiſcopal nods, the biſhops were Original. 


wont to ſummon divers creditable perſons out of every pa- 
riſh, to give information of, and to atteſ the diſorders of 
clergy and people. Theſe ,were called te/tes fynddales ; 
and were in after times a kind of impanneled jury, con- 
fiſting of two three or more perſons in every pariſh, who 
were upon oath to preſent all hereticks and other irregu- 
lar perſons. Ken. Par. Ant. 649. 

And theſe in proceſs of time became ſtanding officers 
in ſeveral places, eſpecially in great cities, and from 
hence were called fnods-men, and by corruption /ideſmen : 
they are alſo ſometimes called gue//men, from the nature 
of their office, in making inguiry concerning offences. 

And theſe ſideſmen or queſtmen, by Cer. go. are to be 
choſen yearly in eaſter week, by the miniſter and pari- 
ſhioners (if they can agree), otherwiſe to be appointed by 
the _— of the dioceſe, 

But for the moſt part this whole office is now devolved 
upon the churchwardens, together with that other office 
which their name more properly importeth, of taking 
care of the church and of the goods thereof, which they 
had of very ancient time. 

2. All peers of the- realm, by reaſon of their dignity, 
are exempted from the office of churchwarden. Gy. 
215, | oY 
So are all clergymen, by reaſon» of their order. 74, 

In like manner all parliament men, by reaſon of their 
privilege, Id. | * 

If an attorney of the king's bench be made a church- 
warden of a pariſh, he ſhall have a writ of privilege out 
of the king's bench, ſhewing his privilege to ve diſcharged 
thereof, by reaſon of his attendance in the faid court, 
B. 14 C. Felix Wilſon, being an attorney of the king's 
Vol. 1.5 B b bench, 


Who are exemp- 
ted from being 


church waidepbe 
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bench, was made churchwarden of Hanwell, and he re- 
fuſed, and was ſued in the ſpiritual court to take upon 
him the office; and a prohibition was granted. So in 
like manner, 7. 15 C. Mr Barker being choſen church. 
warden of Aldermanbury in London, ſuch writ was grant- 
ed. 2 Rolls Abr. 272. | 

A. 21 Ja. Stampe, clerk of the king's bench, was choſen 
churchwarden of Kingſton, and had a writ of privilege to 
the ſpiritual court, requiring them not to compel him to 
take the oath ; which writ being diſobeyed, he had a 
prohibition, 1 Rell, 368. | 

By the 6 V. c. 4. Every perſon that ſhall uſe and 
exerciſe the art of an apothecary within the city of London 
and ſeven miles thereof, being free of the company of 
apothecaries, and who ſhall be duly examined of his 
ſkill in the ſaid myſtery and ſhall be approved for the 
ſame ; ſhall, for ſo long as he ſhall uſe and exerciſe the 
ſaid art, and no longer, be freed and exempted from all 
pariſh offices: and if he ſhall be choſen and elected inta 
any ſuch office, or be diſquieted or diſturbed by reaſon 
thereof; he ſhall, on producing a teſtimonial under the 
common ſeal of the ſaid corporation, of ſuch his exami- 
nation approbation and freedom, to the perſon by whom 
he ſhall be ſo elected or appointed, or by or before whom 
he ſhall be ſummoned returned or required to ſerve or 
hold any ſuch office, be abſolutely diſcharged from the 
fame, and ſuch nomination election return and appoint- 
ment ſhall be void and of none effect. And all perſons 
that ſhall uſe and exerciſe the ſaid art of an apothecary 
within any other part of the realm, and have been brought 
up and ſerved in the ſaid art as apprentices ſor ſeven 
years according to the ſtatute of the 5 El. c. 4. ſhall be 
treed and exempted from all ſuch offices within the ſe- 
veral places where they live, ſo long as they ſhall uſe and 
exerciſe the ſaid art, and no longer; and if any perſon ſs 
* ſhall be elected or choſen into any ſuch office, 
uch nomination election return and appointment ſhall 
be void, unleſs he ſhall voluntarily conſent and agree to 
hold the ſame. ſ. 2, 3. 


By the 1 V. c. 18, commonly called the act of tole- 


ration, if any perſon diſſenting from the church of England, 


mall be choten or otherwiſe appointed to bear the office 
of churchwarden, or any other parochial office, and ſuch 
perſon ſhall ſcruple to take upon him ſuch office in re- 
gard of the oaths or any other matter or thing required 
by the law to be taken or done in reſpe& of ſuch _ z 

X e 


Cuhurchwardens. 372 
Ve ſhall and may execute the ſame by a ſufficient 0 0 
by him to be provided, that ſhall comply with the laws 
in that behalf: provided, that the ſaid deputy be allow- 
ed and approved by ſuch perſons and in ſuch manner as 
ſuch officer ſhould , law have been allowed and approv- 
ed, And every . a or preacher in holy orders or pre- 
tended holy orders, that is a miniſter preacher or teacher 
of a congregation, and duly qualified by the ſaid act, 
ſhall be exempted from being choſen or appointed to 
bear the office of churchwarden, or any other parochial 
office, l. 7 11. | 
By the 10 C11 V. c. 23. All perſons who have pre- 
ſeeuted a felon to conviction, and the firſt aſſignee of the 
certificate thereof, are exempted from the office of church- 
2 in the pariſh where the offence was committed. 
+ 
No perſon living out of the pariſh, although he occu- 
pies lands within the pariſh, may be choſen charchwar- 
den; beeauſe he cannot take notice of abſences from 
church, nor diſorders in it, for the due preſenting of 
them, Grib/. 215. | 
3. By Can. 118. The churchwardens and ſidemen ſhall Chuſing church» 
be choſen the firſt week after eaſter, or ſome week follow- dens. 
ing, according to the direction of the ordinary. 
And by Can. 89. All churchwardens or que/tmen in every 
pariſh, ſhall be choſen by the joint conſent of the miniſter and 
the pariſhioners, if it may be; but if they caunot agree upon 
ſuch a choice, then the m_ ſhall chuſe one, and the pari- 
\hioners another : and without ſuch a joint or ſeveral choice, 
none ſhall take upon them to be churchwardens. 
The books of common law interpret this with a limita- 
tion; namely, if a cuſtom hath not been for the pariſhi- 
oners to chuſe both, In which caſe when two have been 
choſen by the pariſh, on pretence of cuſtom, and one by the 
* incumbent on the foot of this canon, and the eccleſiaſtical 
judge hath refuſed to admit the ſwearing more than one 
of thoſe who have been choſen by the pariſh, upon ſur- 
miſe of ſuch cuſtom ; mandamus's have been frequently 
granted by the temporal courts to {wear the perſon ſo 
elected by the pariſh : and alſo prohibitions have gone, 
in caſes where the ſpiritual court hath attempted to try or 
overrule the cuſtom, or otherwiſe to do any thing to the 
e of that title. Upon which occaſion it hath 
en ſaid, that churchwardens are lay incorporations and 
temporal ofticers ; and that of common right every pariſh 
vught to chuſe their own churchwardens, which right is 
B b 2 not 
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not to be overthrown but by proof of a contrary cuſtom; 
and that altho' one is ſworn, a writ may go to ſwear an- 
other in the ſame place, to the end both parties may be 
made _ to try the right, GH. 215, 


For, by Coke chief juſtice ; a convocation hath power 


to make conſtitutions for eccleſiaſtical things or perſons, 


but they ought to be according to the law and cuſtom 
of the realm : and they cannot make churchwardens that 
were eligible to de donative, without act of parliament, 
And the canon is to be intended, where the parſon had 
nomination of a churchwarden before the making of the 
canon, God. 162. | | 

T. 7 Car. A prohibition was granted againſt the church- 
warden choſen by the parſon of St Magnus nigh London 
bridge, by force of the canon; upon a ſurmiſe, that the 
pariſh hath a cuſtom to chuſe both churchwardens. 2 
Rolls Abr. 287. | 

And, by Holt chief juſtice; In London, generally, 
both the churchwardens are appointcd by the pariſh, L 
Raym. 138. | | 

E. 17 Ja. Warner's caſe. Warner, one of the church- 
wardens of All-Hallows in London, prayed a prohibition ; 
for that, whereas by the cuſtom of the ſaid pariſh, the 
pariſhioners uſed every year to ele& one of the pariſh, 
who had born the office of ſcavenger, ſideſman, or con- 
ſtable, to be churchwarden; and that every year one who 
had been fo elected churchwarden, was to continue a vear 
longer, and to be the upper churchwarden, and another 
was to be choſen to him, who is called the under church- 
warden, that ſuch a choice being made in that pariſh of 
the ſaid Warner to be churchwarden, the parſon notwith- 
ſtanding that election nominated one Carter to be church- 
warden, and procured him to be ſworn in the etcleſtaſti- 
cal court, and denied the ſaid Warner to be churchwar- 
den according to the election of the pariſhioners z and 
this by colour of the late canon, that the patfon ſhould 
have the election of one of the churchwardens ; and this 
being againſt the cuſtom, a prohibitlon was prayed, and 
a precedent ſhewn in the common bench, 1 5 Ja, for 
the pariſiioners of Jf7broot in London, where ſuch a 
prohibition was granted z for it being a ſpecial cuſtom, 
the canons cannot alter It, eſpecially in London, where 
the parſon and churchwardens are a corporation to pur- 
chaſe and demiſe their lands z and if every parton might 
have election of one churchwarden, without the aſſent of 
the pariſhioners, they might be much prejudiced thereby 


. Ja. 532. 
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But altho' the greateſt part of the pariſhes in London 


chuſe both the churchwardens by cuſtom ; yet in all the 
new erected pariſhes the canon ſhall take place (unleſs the 
act of parliament, in virtue of which any church was 
erected, ſhall have ſpecially provided that the pariſhioners 
ſhall chuſe both); inaſmuch as no caſlam can be pleaded 
in ſuch new pariſhes, Gib/. 215. | 

H. 5 G. Catten and Barwick, At a court of delegates. 
The cuſtom was, for the parſon to appoint one, and the 
two old churchwardens the other : but it went no further, 
In this caſe the two churchwardens could not agree, fo 
the one preſents Barwick, and the pariſhioners at large 
chuſe Catten, It was inſiſted for Barwick, that his caſe 
was like that of coparceners, where if they diſagree, the 
ordinary may admit the preſentee of which he will, ex- 
cept the eldeſt alone preſents. On the other ſide it was 
ſaid, that the cafes widely differed ; for in the caſe of a 
preſentation the ordinary hath a power to refuſe, but he 
hath not ſo in the caſe of churchwardens, for they are 
a corporation at common law, and more temporal than 
ſpiritual officers. And a caſe was cited to have been ad- 
Jucged in the king's bench, where to a mandamus to 
wear in a churchwarden, the ordinary returned that he 
was a very unfit perſon; but a peremptory mandamus 
was granted, becauſe the ordinary was not a judge in 
that caſe, And the court held, that by this diſagree- 
ment the cuſtom was laid out of the caſe z and then they 
muſt reſort to the canon : under which, Catten being 
duly elected, they decreed for him, with 60 J. coſts, 
Str. 145. 

In bale places, the lord of a manot preſcribeth for 
the appointment of churchwardens : and this ſhall not he 
tried in the eccleſiaſtical cout, altho' it be a preſcription 
of what appertains to a ſpiritual thing. Cod, 153. 

F. 3 6. Stitter and Freflon, In the common pleas : 
Prohibition Was granted to the ſpiritual court, where it 
was libelled againſt the defendant, for not appearing to 
take upon him the office of churchwarden, tho thetruntos 
appointed by the ordinary, And it was held, that altho' the 
pariſhioners and parſon negle&t for ever fo long to chuſe 
churehwardens, yet the ordinary hath no juriſdiction z 
for churchwardens were a corporation at common law, 
and they are different from queltmen who were the crea» 
tures of the reformation, and came in by the canon law, 
The canons ſay, that churchwardens ſhall be choſen by 
the parſon' and pariſhioners, and if they diſagree, then 
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one by the parſon and the other by the pariſhioners ; 
and otherwiſe they ſhall not be. By the court; the 
roper way is, to take a mandamus out of the king's 
— Str. 52. N 
4. Any perſon elected to be churchwarden, and refu- 
ſing to take the oath according to law, may be excom- 
municated for ſuch refuſal; and no prohibition will lie, 
Gibſ. 216. 258 
M. 3 G. Caſile and Richardſon. Libel in the eceleſiaſ- 
tical court, for not taking upon him the office of chapel- 
warden, The defendant pleads, that it is a donative; 
and thereupon moved for a prohibition. And upon de- 


- bate, the ſame was denied; the whole court being of 


opinion, that tho' there was a difference as to the incum- 
bent, yet as to the pariſh officers there was none ; for 
they are the officers of the pariſh, and not of the patron 
of the donative, Str. 715. 

5. Boniface, Ve do decree; that laymen, when inquiry 
ſhall be made by the prelates and judges eccleſiaſtical, for cor- 
recting the fins and 17 F ſuch as are within their juriſ- 
diction, ſhall be compelled (if need be) by ſentence of excommu- 
nication, to take an oath to ſpeak the truth Lind. 109, 

That ordinaries were impowered by the laws of the 
church, to require an path of the tees ſynodales, appears, 
not only from this conſtitution, but alſo from the body 
of the canon law. And the ſame practice of admini- 
ſtring an oath, appears in the eccleſiaſtical records of 
our own church; where it is often entred, that the pre- 
ſenters were charged upon their conſciences, to diſcover 
whatever they knew to want amendment in things and 
perſons z and in proceſs of time, articles of inquiry were 
delivered to them, upon which to ground their preſent» 
ments, Gib/, 960, 

But as conteſts grew between the two juriſdiftions, ee- 
cleſiaſtical and temporal ; this was charged upon the or- 
dinaries and other eccleſiaſtical judges as an incroach- 
ment, that they inſerted divers things in their articles of 
viſitation, .which were not of ſpiritual cognizance z and 
that by requiring an oath from the churchwardens to pre- 
ſent according to thoſe articles, they did in conſequence 
require them to take an oath, which by law they could 
not and ought not to perform, Upon this foundation, 
2 were applied for and obtained, for removing 

hoſe matters from the ſpiritual to the temporal courts. 
Until at length, the conteſts of this kind multi lying, and 
cauſing great and frequent troubles both to the * 
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and tempotal courts ; an oath of a more general form was 
agreed on by the civilians and common lawyers, by 
which the churchwardens bound themſelves inftead of 


preſenting ſuch things as were contained in the book of 


articles, to preſent ſuch things as ta their knowledge were 
preſentable by the laws eccleſiaſtical of this realm. Gil. 
60. 
l Which oath of the churchwardens is this: * You ſhall 
„ ſwear, truly and faithfully to execute the office of a 
„ churchwarden within your pariſh, and according to the 
“ beſt of your ſkill and knowledge preſent ſuch things and 
„ perſons, as to your knowledge are preſentable by the 
„ Jaws eccleſiaſtical of this realm: So help you god, and 
e the contents of this book.” G#b/. 216. | 
And the ſideſman's oath, agreed upon in like manner 
by the civilians and common lawyers, is as follows: ** You 
e ſhall ſwear, that you will be aſſiſtant to the church. 
„ wardens, in the execution of their office, fo far as by 
* law you are bound: So help you god,” Gil}. 216. 
Which faid oath of the churchwardens, being thus mo- 
delled, was allowed and confirmed two ſeveral times in the 
court of king's bench ; once in the 25th, and again in the 
29th of king Charles the {:cond : before both which judg- 
ments, it had been expreſsly declared in the ſame court, that 
tho' ſome things might be inſerted in the articles of viſita- 
tion, which were not properly of eceleſiaſtical cognizance z 
yet if the oath was conceived and tendred in thoſe general 
terms, the churchwardens could not legally refuſe it: in- 
aſmuch as the articles were offered only by way of direc- 
tion and charge ; and by the tenor of the oath, the eccle- 
ſiaſtical laws and not the articles, were now become the 
legal rule and meaſure of their duty, 6%. 901. 


375 


6, If the party elected offer himſelf, and the eccleſi- Refifing to ade 


2 refuſe ta tender the cath to him; a mandamus hier the 
e 


from the temporal court will be granted, Gi}. 216, 
H.8& g IV. K. and Martin Rigg. A mandamus was 
directed to the archdeacon of St. Aſaph, to ſwear and ad- 
mit a perſon dyly elected by the pariſh, according to the 
cuſtom, to be churchwarden. To which it was returned, 
that he was a'perſon unfit, being a poor dairyman, and 
the like, And the queſtion was, whether, the archdea« 
con can refufe to ſwear and admit the churchwarden ſa 
elected, for any cauſe whatſoeyer, And it was reſolved, 
that he hath no ſuch power: for the churchwarden is an 
officer of the pariſh ; and his miſbehaviour will prejudice 
them, and not the archdeacon ; ſor he hath not only the 
Bb4 cuſtody, 
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cuſtody, but alſo the property, of the goods belonging to 
the church, and may maintain actions for them; and for 
that reaſon it is an office merely temporal, and the arch. 
deacon is only a miniſterial officer. And therefore a pe- 
remptory mandamus was granted. L. Raym, 138. 

Which ſame caſe, as it ſeemeth, is reported by Sa/keld, 
under the name of Morgan and the archdeacon of Cardi- 
gan, as followeth : Mandamus to the archdeacon, to ſwear 
a churchwarden, being duly elected. The archdeacon 
made this return, that he was a poor dairyman, and a ſer- 
vant, and unable and unfit to execute the office, And 
thereupon a peremptory mandamus was awarded : for the 
churchwarden is a temporal officer; he hath the propert 
and cuſtody of the pariſh goods; and as it is at the peril 
of the pariſhioners, ſo they may chuſe and truſt whom 
they think fit; and the archdeacon hath no power to 
elect, or controll their election. 1 Salk. 166, 

M. 11 C. X. and Simpſon, Mandamus to the archdea- 
con of Colcheſter, to ſweur Rodney Fane into the office 
of churchwarden, He returns, that before the coming 
of the writ, he received an inhibition from the biſhop of 
London, with a ſignification that he had taken upon him» 
ſelf to act in the premiſles, But by the court, 'The re. 
turn is ill, It doth not appear, that the town of Col. 
cheſter is within the dioceſe of the biſhop who inhabits; 
beſides, the archdeacon is but a miniſterial officer, and is 
r to do the act, whether it be of an validity or not, 
And a peremptory mandamus was granted. Str. 610, 

M. 11 G. X. and White, "Toa mandamus directed to 
the archdeacon to ſwear a churchwarden z he returned, 
that he was not cleéted. Upon opening which, Mr. jil- 
tice Forteſcue ſaid, that it was ſettled, and had been of- 
ten ruled, that the archdeacon could not judge of the 
election z and therefore this return was ill : ereupon 
; peremptory mandamus was granted, But note (faith 

ord Raymond) is was certainly wrong; for the return 

was a good return, and hath often been made to ſuch 
mandamus, and actions brought upon the return and 
tried, L. Raym, 137 a 

7. 11G, A. and Cas To a mandamus directed 
to the defendant Dr Harwood, as commiſlary of the dean 
and chapter of St Paul's, commanding him to ſwear Wil- 
liam Fo biet one of the churchwardens of the pariſh of 
St Giles, Cripplegate, London; the defendant returned, 


that he was not elected. And it was inſiſted on the be- 


half of Folbigg, that the return was ill: that the arch- 
: deacon, 


deacon 
of the 
a writ, 
mas te 
the arc 


"choſen 


But R 
the ret 
counſe 
caſe of 
defend 
manda 
counſe 
the ru 
unanit 
N 
nen 

be no 
1405. 
* 
he tak 
damus 
duly el 
It ww 
Holt 
elefted 


＋ 
to 
he is 
writ « 

H. 
mand 
in M 
duly 
Wal, 
_ 
arge 
— 


Churchwardens, _ 


deacon, who was only to obey the writ, could not judge 
of the election: and therefore upon ſuch a return to ſuch 
a writ, a peremptory mandamus was granted laſt Michael- 
mas term, in the caſe of the king againſt White. That 
the archdeacon could not judge of the qualities of a. perſon 
* choſen by the pariſh, was cited H. 8 . KX. and Rice, 
But Raymond chief juſtice, and Reynolds juſtice, held 
the return to be good, But upon the importunity of the 
counſel for Folbigg, and prefling the authority of that 
caſe of the king againſt White, and no counſel for the 
defendant appearing, a rule was made for a peremptory 
mandamus unleſs cauſe ſhewed, And at another day, the 
counſel for the defendant coming to ſhew cauſe againſt 
the rule, it was diſcharged, But the court not being 
unanimous, it was ordered to come on again in the pa- 
r. But Lord Raymond (who reporteth this caſe) ſaith, 
never heard that it was ſtirred! again. But there can 
be no doubt (he ſays) but ſuch return is good, L. Raym, 
1405. 

"a the proper diſtinctlon, as to this point, ſeemeth to 
be taken in the caſe of , and Twitty, 11 1 An, Man- 
damus to ſwear a churchwarden, ſuggeſting that he was 
duly elefted, The return was, that he was mot duly elected. 
It was objected, that this was not a good return, But b 
Holt chief juſtice : Where the writ is, to [wear one 410 
elifled, there a return that he was mot duly elefted, is a 

o0d return, for it is an anſwer to the writ z but where it 
to ſwear one choſen churchwarden, there a return that 
he is not — choſen is naught, becauſe it is out of the 
writ and evaſive, 2 Salk, 433. 

H. 19 C. 2. Hubbard — Sir Henry Penrice, To a 
mandamus to ſwear the plaintiff churchwarden of Heſton 
in Middleſex, the defendant returned, that he was not 
duly elected. And in the courſe of the trial, the queſtion 
was, where the common right of chuſing churchwardens 
reſts, The plaintiff inſiſted, it was in the pariſhioners at 
large as to both the churehwardens, and would therefore 
have left it upon the defendant, to ſhew a cuſtom or right 
in the parſon to name one, The defendant on the con- 
trary inſiſted, that of common right it was in the parſon 
and pariſhioners, and therefore it lay upon the plaintiff ta 
prove a cuſtom in the pariſhioners to chuſe both, And 
of this opinion was Lee chief juſtice, and that tho? there 
are ſome dictums to the contrary, yet they had never 
been regarded, The plaintiff therefore went on to prove 
a cuſtom to chuſe both by the pariſhioners, but failed in 
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it; it appearing, that tho' the parſon had generally left it 
to the pariſhioners, yet he had ſometimes interfered. Lee 
chief juſtice likewif: held, that a curate ſtood in the place 
of the parſon, for the purpoſe of nominating one church. 
warden, Str. 1246. 

T. 3. G. 2. X. and Dr. Harris. A mandamus was di- 
rected to Dr. Harris, commiſlary of the conſiſtorial and 
epiſcopal court of the biſhop of Wincheſter for the parts 
of Surrey, to admit and ſwear Henry Griffith and Thomas 
Garner churchwardens of the pariſh of St. Olave South. 
wark. And alike mandamus was alſo directed to him to 
admit and ſwear another ſet of churchwardens into the 
ſame office. Dr. Harris returns, that a cauſe was de 
pending before him, in which it was diſputed, which of 
the two ſets of churchwardens had been duly elected; 
and till that is determined, he cannot admit either one ſet 
or the other, By lord Mansfield and the court: The 
return is bad z the commiſſary cannot try the right. He 
ought to obey both writs, and it is of no prejudice to 
either party.—It was propoſed by the court, and con- 
ſented to by the parties, to try the right on a feigned iſſue; 
and the execution of the peremptory mandamus to be 
ſuſpended till after the trial, and then the peremptory man- 
damus to go to ſwear in thole that ſhall preyail upon the 
trial. Bur. Manif. 1420. 

7. The churchwardens are fo far incorporated by law, 
as to ſue for the goods of the church, and to bring an 
ation of treſpaſs for them; and nlſo to purchaſe goods 
for the uſe of the pariſh ; but they are not a corporation 
in ſuch ſort as to purchaſe lands, or to take by grant; ex: 
cept in London, where they are a corporation for thoſe 
purpoſes alſo, Gib/, 215, 

And therefore, if any one give land to the pariſh, for 
the uſe of the church, it muſt not be to the churchwar- 
dens and their ſucceſſors, but it ſhould be to feoffees in 
truſt to the uſe intended; which muſt from time to time 
be renewed, as the truſtees die away. Gib/. 215. 

And altho' the churchwardens may have their action 
for the goods of the pariſh, yet they cannot diſpoſe of 
them without the conſent of the pariſh; and a gift of 
ſuch goods by them without the conſent of the ſideſmen 
or veſtry, is void, Watf. c. 39, 1 Roll's Abr. 393. 

Upon the like foundation, where an obligation is made 
to them and their ſucceſſors, and they die; their execu- 
tors ſhall have action, and not their ſucceſſors, Vin. Tit. 
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8. The perſons ho are to make preſentments are now Prefeatments, 


chiefly the churchwardens ; which is not according to the 
rule of the ancient canon law, nor according to the prac- 
tice of the church of England before the reformation ; 
churchwardens being by their original office, only to take 
care of the goods, repairs, and ornaments of the church ; 
for which purpoſes, and no other, they have been reputed 
a body corporate for many hundred years ; but the buſi- 
neſs of preſenting was devolved upon them, by canons 
and conſtitutions of a more modern date. Gib. on Viſitat. 
"The ancient method was, not only for the clergy, but 
the body of the people within ſuch a diſtrict, to appear at 
ſynods, or (as we now call them) general viſitations 
(for what we now call viſitations were really the annual 
ſynods, the laws of the church by vi/tations always mean- 
ing viſitations parochial :) and the way was, to ſelect a 
certain number, at the diſcretion of the ordinary, to give 
information upon oath concerning the manners, of the 
people within the diſtrict ; which perſons, the rule of 
the canon law upon this head ſuppoſes to have been ſe- 
lected, while the ſynod was ſitting : But afterwards, when 
the body of the people began to be excuſed from attendance, 
it was directed in the citation, that four ſix or eight ac- 
cording to the proportion of the diltrict, ſhould appear to- 
gether with the clergy, to repreſent the reſt, and to be the 
2 N as the canon law elſewhere ſtyles them. 

ut all this while, we find nothing of churchwardens 
preſenting, till a little before the reformation; when 
we find the churchwardens began to preſent, either by 
themſelves, or with two three or more credible pariſhion- 
ers joined with them: and this (as was before obſerved) 
ſeemeth evidently to be the original of that office, which 
2 28 call the office of ſideimen or aſſiſtants. 1d. 59, 

z 01. 


9. Every churchwarden is alſa an overſeer of the paar; Their duty as te 


by the ſtatute of the 43 El. c. 2. |; 
The churchwardens, or the conſtable, ſhall levy the 
penalty, for keeping an unlicenſed alehouſe ; by the 3 C. 
4 8. 
| T hey ſhall receive the penalties, for hawking ſpirituaus 
liguers ; by the 9 G. 2. c. 23. 
They (or the overſeers of the poor) ſhall levy the pe- 
2 for ſelling corn by a wrong meaſure; by the 22 C. 
86. 8. ; | 5 | 


They, 
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They, and the overſcers of the poor, ſhall diſtribute 


amongſt the poor, foreign cattle imported, forfeited, and 
killed; by the 32 C. 2. c. 2. 

They, or the overſeers of the poor, ſhall levy the pe- 
nalties relating to weights and meaſures ; by the 16 C. ;, 
19. and 22 C. 2. c. 8. 

They ſhall carry hawkers and pedlars trading without 
licence, before a juſtice of the peace; by the g 10IV, 


6. 27. 

| They, or the overſeers of the poor, ſhall pay to the 
hi gh conſtables the general county rate, out of their money 
collected for the poor; by the 12 C. 2. c. 29. 

They ſhall receive the penalties for ſervants carel-ſil 
firing houſes ; by the 6 An. c. 31, | 

They ſhall receive the penalties for tracing hares in the 


ſnow, and other game penalties ; by the reſpective game 
, acts . 


They ſhall join with the conſtable and ſurveyor of the 
highways, in chuſing and returning new ſurveyors ; by 
the 3 . c. 12. | 

10, The releaſe of one churchwarden is in no caſe a bar 


den cannot 1&- to the action of the other; for what they have, is to the 


leaſe, 


How long they 
ſhall continue in 


office. 


uſe of the pariſh, 

T. 7 Fa. Starkyand Berton, In prohibition : The caſe 
was ; two churchwardens ſue in the ſpiritual court, for a 
levy towards the reparation of their church, and had a 
ſentence to recover, and coſts aſſeſſed; the one releaſeth, 
and the other ſues for the coſts, and there this releaſe was 
pleaded, and diſallowed. Whereupon he prays a' prohi- 
bition'; and all this matte was diſeloſed in the prohi- 
bition; and the defendant thereupon demurred in law. 
And now it was moved, that this releaſe by the one, be- 
ing in the perſonalty, ſhould diſcharge the intire. But 
it was reſolved by all the court to the contrary ; for 
churchwardens have nothing but to the uſe of their pa- 


riſh, and therefore the corporation conſiſts in the church- 
wardens ; and the one ſolely cannot releaſe, nor give 
away the goods of the church; and the coſts” are in the 
ſame nature, which the one without the other cannot 
diſcharge. 
king's bench. Wherefore it was adjudged for the de- 
fendant. 


And of that opinion was all the court of 


Cro. Ja. 2 


4. \ 

11. By Can: 89. The churchwardens'or queſtmen ſhall 

not continue any longer than one year in that office; ex- 
cept perhaps they be choſen again in like manner. 

For altho' in ſome places, there is but one new church- 


warden yearly elected, (he who was junior churchwarden 
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before, being continued of . courſe 3) yet in that caſe the 
books of common law, as well as the canon, ſuppoſe a 
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tribute I new election to be made of both. Gib/. 215. 
d, and But by Can. 118. The office of all churchwardens and 
ſideſmen, ſhall be reputed to continue, until the new 
the pe. MW churchwardens that ſhall ſucceed them be ſworn, 
5 C. . And altho' a pariſh preſcribe to chuſe two church- 
; wardens, and that the perſons ſo choſen ſhall continue in 
without W that office for two years; yet the pariſh may, notwith- 
10.JV, ſtanding the preſcription, remove ſuch churchwardens at 
their pleaſure, and chuſe new ones: for, as it is (aid, the 
to the pariſh might ſuffer great lols, if the churchwardeng ſhould 
money continue 15 long in their office contrary to their will ; for 
| in that time they might waſte all the pariſh goods belong- 
releſily ing to the church. ut. c. 39. 
12. Can. 89. All churchwardens at the end of their year, Account. 
in the er within à month after at the me/t, ſhall before the mini/ter 
Same and the pariſhioners, give up a juft account of ſuch money as 
they have received, and alſo what particularly they have be- 
of the WW fnued in reparations, and otherwiſe * the uſe of the church, 
; by And laſt of all, going out of their office, they ſhall truly deliver 
| up to the pariſhioners whatſoever money or other things, of right 
a bar belonging to the church or pariſh, which remaineth in their 
to the hands ; that it may be delivered over by them, ta the next church- 
* wardens, by bill indented, 
yu ; A juft account] If the cuſtom of the pariſh is, for a cer- 
nad 2 tain number of perſons to have the government thereof, 
aſeth, and the account is given up to them; the cuſtom is good | 
was in law, and the account given to them is a good account. " 
rohi- i 6% 216, 1 
rohi- By bill indented] Lindwood, ſpeaking of the inventory it 
law, of the goods of the church, to be delivered in writing to the J i 
„ be. archdeacon, ſays, it were good that theſe writingsſhould q1 h 
But « be indented, ſo that one part might remain with the | i 
for e archdeacon, and the other with the pariſhioners:“ from | 1 
4 whence this branch of the preſent canon ſeemeth to have | 
irch- been taken. Gibſ. 216. 
give M. 3 V. Styrrep and Stoakes, If money be diſburſed 
1 the by churchwardens for repairing the church, or any thing 
nnot elle merely eccleſiaſtical ; the ſpiritual courts ſhall allow 
t of their accounts : But if there be any thing elſe. that is an 
de- agreement between the pariſhioners; the ſucceeding 
x churchwardens may have an action of account at law, 
ſhall and the ſpiritual court in ſuch caſe hath nat juriſdiction. 
ex- 12 Mad. . 
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13. If A churchwarden in any caſe is maliciouſly ſued 
in the ſpiritual court for not making up his account, and 
is excommunicated, when in fact it hath been duly made 
he may have u prohibition ! and alſo an action upon the 
1. 16, Huub. 247. 

M. 4 G. 3. Snowden arid Herring. Where thurchwar: 
dens have paſſed their accounts at a veſtry, the ſpiritual 
tourt ſhufl not afterwards proceed agalliſt them to account 
upon oath; Bund, 28g. 


K. 7. C. 2. Wainwright and Ba 


dens accounts, 


arches. 


And if the churchwardens have laid out the pariſh 
money imprucently and improvidently; yet if it be truly 
and honeſtly laid out, they muſt be reimburſed again: and 
the pariſhioners can have no remedy herein, unleſs ſome 
fraud or deceit be proved againſt them; becauſe the pa- 
riſh have made them their truſtees. But if they be going 
on in an expenſive way, the pariſhioners may complain 
to the — in order to give a check to them, or to 


procure (Dr Gibſon ſays) a removal of them from their 


office, 


14. M. 3G. 2. Dent againſt Prudence and Bind, Be- 
Adjudged, that the churchwardens 
could not cite the defendant Dent 
into the ſpiritual court, for non-payment of his church 
rate, after their year was expired ; for they can only ſue 
in their politick capacity, and cannot inſtitute any ſuit 
after that capacity is gone. 
* ſuit had been begun within their year, they might have 
proceeded in it after their 
of neceſſity to prevent people from delays in order to wear 


but the 


* 


Str. 1133. 


Gi. 196. 


year 


* 


It was agreed, that if the 


year was out, this being 


warrant this fuit, the defendant 


852, 


* 


I Bac. Abr. 376. 


„ The churchwar. 
lens were cited into the court of Litchfield to account: 
They pleaded, that they had accounted at the veſtr 
cording to law z which was rejected ; and & prohi 
was granted, | 
count; he can only give a 
count; and to what purpoſe 
thoſe, who have taken their account already? 

T. 13 G. a. Adams and Ruſh, By the court; The ſpi- 
ritual court hath no juriſdiction to ſettle the churchwar- 
And a prohibition was granted, after 
ſentenc» allowing the accounts, and an appeal to 


tr. 974. 


ut in regard this ſuit was not commenced 
till the year was out, and no precedents were ſhewn to 
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15. If the churchwardens for the time being, -negleR nut their furcet. 
e church ſv muſt de it, 


to bring an action for any of the goods of 
taken away z their ſucceſſors may bring treſpaſs for them, 
in reſpect of their office : but then the new churchwardens 
muſt ſay, to the damage of the pariſhioners, and not of 
themſelves 3 tho' the old churchwurdens, in whoſe time the 
$ were taken away, might ſay either, tf. c. 39. 

And if any of the $ of the church are detained, or 
not delivered by the predeceſſor; the ſucceſſor hath an 
ation againſt him alſo, Gi, 216, 

16. J. 13 An. Nicholſon and Myfters, 
chancery againſt nine 
one of the churchwardens of Woodford, to be reimburſed * 
money laid out by the teſtator as churchwarden, for re- 
building the ſteeple of the church; it was objected, that 
this matter was proper for the eccleſiaſtical court, and not 
for this court, But by Harcourt chancellor, the plaintiff 
is proper for relief in this court, and there are many 
precedents of the like nature, And it was decreed, that 
the pariſhioners ſhould reimburſe the plaintiff the money 
laid out by her teſtator, with coſts of this ſuit : and that 
the money ſhould be raiſed by a pariſh rate. Vin. Tit. 
Churchwardens. C. \ | 

T. 1718. Radnor pariſh in Wales, The churchwar- 
dens, as being a corporation for the goods of the pariſh, 
commenced a ſuit, with the conſent and by order of the 
pariſh, concerning a charity for'the poor : In which ſuit 
they miſcarried. And then they brought a bill againſt 
the ſubſequent churchwardens, to be repaid the coſts by 
them expended ; and had a decree for it. It was proved, 
that from time to time the pariſh was made acquainted 
with what they did; and tho' there was no veſtry by pre- 
ſcription, yet a veſtry book, kept for the pariſh acts, was 
allowed as evidence of their conſent, They are the truſ- 
tees of the pariſh ; and the pariſhioners ought to contri- 
bute, and not lay the burden upon theſe poor people the 
churchwardens. And the annual ſucceflive churchwar- 
dens need not to be made parties, as they are renewed, 
By the maſter of the rolls. Vin. Tit. Churchwardens. C. 

But it is ſaid, the ſpiritual court | hath no power to 
order a rate to reimburſe the preceding churchwardens, 
and a prohibition was granted after ſentence, in the caſe 
of Dawſon and Wilkinſon, T. 10 & 11 G. 2. becauſe upon 
the face of the order it appeared the eccleſiaſtical coyrt 
had no juriſdiction: And by the whole court of 2 

ane 
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pariſhioners, by the executrix of led In equis 


by the law in the or perſons called 
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bench unanimouſly, There cannot be a rate made to rein. 
burſe the churchwardens z; becauſe they are not obliged 
to lay any money out of their own pockets, Caſes in the 
time of Lord Hardiuicle, 381. 

17. If an action be brought againſt any churchwardenz, 
(worn men, executing the office of 


execution of churchwarden, for any thing done by virtue of their of. 


ficez they m the general iſſue, and give the ſpe- 
cial — 4 a — it a verdict is 42 for them, 
or the plaintiff ſhall be nonſuit, or diſcontinue ; they 
ſhall have double coſts. 7 J. c. 5. 21 J. c. 12. 

A. 8 Car. Kerchevall againſt Smith and others, Ac- 
tion upon the caſe was brought _—_ them ; becauſe that 
they being churchwardens, preſented the plaintiff falſy 
and malicioufly, upon a pretended fame of incontinency, 
Upon not guilty, it was found for the defendants, and 
moved, that they might have double coſts, becauſe they 
were troubled and vexed for matter which did concern 
their office, But it was reſolved, it was not within the 
ſtatute ; for it is merely eccleſiaſtical ; and the ſtatute was 
never intended, but where they ſhall be vexed concern- 
ing temporal matters which they do by virtue of their 
office, and not for preſentments concerning matters of fame, 


Cre. Car. 285. 


Churchyard. See Church. 
Ciſtercians. See Monaſteries. 


. Citatton, 


. Citation is a judicial act, the defendant, 

by authority of the judge (the plaintiff requeſt- 
ing it) is chmmanded to appear, in order to enter into 
ſuit, at a certain day, in a place where juſtice is admi- 


niſtred. Conſet, 26, 
2. The citation _ to contain, 1. Ihe name of the 
judge, and his commiſſion, if he be delegated : if he is an 


ordinary judge, then the ſtyle of the court where he is 
judge. 2. The name of him who is to be cited, 3. An 


* appointed day and place where he muſt appear; Which 


day ought either to be expreſſed particularly to be _ a 
day 
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day of the week or month, or elſe ly the next court 

day (or longer) from the date of the c tation: and the 

time of appearance ought to be more or leſs, according to 

the diſtance of the place where they live, 4, The cauſe 

for which the ſuit is to be commenced, 5. The name of 

* party, at whoſe inſtance the citation is obtained, 
7. 20. 

Can. 120. No biſhop, chancellor, archdeacon, of- 
ficial, or other eccleſiaſtical judge, ſhall ſuffer any gene- 
ral proceſles of quorum nomina to be ſent out of his court: 
except the names of all ſuch as thereby are to be cited, 
ſhall be firſt expreſsly entred by the hand of the regiſter 
or his deputy under the ſaid proceſſes; and the ſaid pro- 
ceſſes and names be firſt ſubſcribed by the judge, or his 
deputy, and his ſeal thereto affixed. | 

The rule of the ancient canon law in which caſe was, 
that by the general clauſe” Quidam alii in citations, not 
more than t or four perſons ſhould be drawn into 
judgment; whoſe names (quorum nomina) the perſon 
who obtained the citation was particularly to expreſs, that 
there might be no room for fraud, in varying the names 
at pleaſure, Grb/. 1009, | 

A company in London, refuſing to pay a church rate 
ſet upon their hall, the maſter and wardens were cited in- 
to the eccleſiaſtical court by their ſirnames and names of 
baptiſm, with the addition of maſter and wardens of the 
company of waxchandlers. And upon moving for a pro- 
hibition, becauſe they were cited in their natural capa- 
city, when it ſhould have been in their politick capacity, 
the court held the citation to be good, becauſe the body 


” 4 


- 
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litick could not be cited, and there was no remedy but 
in this way: and a prohibition was denied. H. 33 & 34 
C. 2. Shin, 27. 
3. Otho. Foraſmuch as we are given to underſtand, py whom to be 
Jant that they who have obtained letters citatory do ſend them #xecuted, 
ng" by three vile meſſengers, to the place where the perſon to 
| into de cited is ſaid to inhabit ; Which letters two of them dy 
For put up over the altar of the church of that place, or in 
ſome other place there, and the third preſently taketh 
the them away; from whence it cometh to paſs, that two of 
" them afterwards giving their teſtimony that they cited him 


5 according to the manner and cuſtom of the country, he is 
excommunicated or ſuſpended as contumacious, whereas 
Rich indeed he was not contumacious, nor knew any thing of 
the citation ; Thereſore tv take away this moſt abomina- 


= ble abuſe, and other ſuch like, we do ordain, that from 
Vol. I. | ee henceforth 
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henceforth letters citatory in cauſes eccleſiaſtical ſhall not 


| execute: 
be ſent by thoſe who obtain them, nor by their meflen. affixed | 
gers; but the judge ſhall ſend them by his own faithful dwells; 
meſſenger, at the moderate expence of the perſon ſuin bits, fo 
them out; or at leaſt the citation ſhall be directed to the ſervice z 
dean of the deanry [that is, to the rural dean] where the ſervice ; 


party to be cited dwelleth, who at the judge's command- or the ſe 

ment ſhall faithfully execute the ſame by hiniſelf or his This be 

certain and truſty meflengers. Athon, 63. | miſles, 
Othab, We do decree, that when the judge ſendeth a party ei 


citation againſt any perſon who. is abſent ; he ſhall com- conturn 
mit the execution thereof to the dean of the place, or ts of the c 
ſome perſon certain, Athen. 123. queſteth 
Stratford. Whereas biſhops and archdeacons, their 1 Ought 
officials and other ordinaries, and their commiſſaries, But t 
command primary citations for the corre&tion of offenders u man's 
to be executed by rectors, vicars, or pariſh prieſts ; and vaſe wit 
it is frequently laid to their charge, that concerning thoſe To tl 
matters tor which the citation is made they perverſely is direc 
diſcloſe the confeſſions of the parties cited mad privately mitted { 
unto them, whereby they are greatly ſeandalized,. and the the lette 
pariſhioners for the future refuſe to confels their ſins unto lord's d. 
them!: we do orduing, that primary citations from the ſaid place w 
erdinarics ſhall not be ſerved. by the xeRtors of others afore- of the 1 
ſaid, but by the officials, deans, parent or other mi- Or pt 
niſters of the ſaid ordinaries. And if any ſuch primary dred fre 
citations ſhall be committed to the rectors, vicurs, ot citation 
prieſts ; they mall not be bound tv obey them, but the altar : « 
ſame and al lubſequent cenſures and proceſles thereupon cautions 
ſhall be utterly void and of no effecb. Lind, 90. ceded «x 
In what manner. 4. By the aforeſaid conflitution of Othe z, the perſon to In lil 
n ‚ wi the citation is directed ſhall diligently ſeek the party phony i 
to be cited, | cited, fl 
And when he hath found him, he is to ſhew to the which t 
party cited the citation under ſeal, and by virtue thereof cited at 
cite him to appear at the time and place appointed: And houſe f. 
it is uſual alſo to leave a note with him, expreſſing the cathedra 
contents thereof, t Ought. 44, 45. the pari 
But if it be returned upon the citation that the defen- ſafely d, 
ant cannot be found, then the plaintiff's proctor peti- againſt | 
tioneth, chat the defendant may be cited per onally (if he ſonally. 
can), to appear and anſwer the contents of the former B. 

. citation ; aud if not perſonally, then by any other wa ordinary 
and means, ſo as the party to be cited =_ come tot ther in | 
knowledge tnercof ; and this is that which is called a all lawf| 


Citation v et madit, or a publick citation, ſeeing it 1s 
4 executed 


Citation. 

executed either by publick edit, a copy thereof being 
affixed to the doors of the houſe where the defendant 
dwells; or the doors of the pariſh church where he inha- 
bits, for the ſpace of half an hour in the time of divine 
ſervice z or by publication in the church in time of divine 
ſervice z or, as it hath been ſaid, by the tolling of a bell, 
or the ſounding of a trumpet, or the erectin of a banner, 
This being done, a certificate muſt be nap. | of the pre- 
miſles, and the citation brought into court; and if the 
party cited appear not, the plaintiff's proctor accuſeth his 
contumacy (he being firſt three times called by the crier 
of the court), and in penalty of ſuch his contumacy re- 
queſteth that he may be excommunicate, Conſet, 34. 
1 Ought. 49. 

But the citation muſt be ſerved at the door or outſide of 
u man's houſe ; for the houſe may not be entred in ſuch 
eaſe without his conſent; Lind. 875, Atbon. 63. 

To this purpoſe, by the aforeſald bonſtitution of Ortho it 
is directed, that if the perſon to whom the citation is com- 
mitted ſhall not be able to find the party; he ſhall cauſe 
the letters to be publickly read and expounded, on the 
lord's day, or other ſolemn day, in the church of that 
place where he hath uſually dwelt, during the celebration 
of the maſs, | | 

Or publickly in the ſtreet (faith ben), if he be hin- 
dred from entring the church : otherwiſe he ſhall read the 
citation in the church, and leave a copy thereof upon the 
altar : and the abſent perſon, by other ways means and 
cautions (if any occur) ſhall be cited, before he be pro- 
ceeded againſt as contumacious. Athon bs, 

In like manner, by a conſtitution of archbiſhop Ae 
phom yz in certuin caſes, they who cannot be perſonally 
cited, ſhall be cited at their houſe, if they have any at 
which they can be ſafely cited ; if they cannot be (afel 
cited at their houſe, then in the pariſh church where ſuc 
houſe ſtandeth z or if they have no houſe, then in the 
cathedral church of the dioceſe, and alſo in the church of 
the pariſh where the offence was committed (if it can be 
ſafely done). And in ſuch caſes, they ſhall be proceeded 
againſt in the ſame manner, as if they had been cited per- 
ſonally. Lind. 85. 


By the ſame conſtitution, it is ordained, that all Chlag out of the 
cel. 


online? judges of the province do readily aſſiſt one ano- 
ther in making citations and executions, and in executing 
al lawful mandates, 
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Vet by the ancient laws of the church, the metropoti. 
tan was forbidden to exerciſe judicial authority in the dio. 


ceſe of a comprovincial biſhop, unleſs in caſe of appeal or 


vacancy. And therefore when archbiſhop Peccham ex- 
communicated the biſhop of Hereford for reſiſting this 
concurrent power, and affirming againſt the archbiſhoy 
that he could not exerciſe any juriſdiction excluſive of the 
biſhop within the biſhop's own dioceſe, nor take cogni. 
zance of cauſes there per querelam; the archbiſhop de. 
fended his claim, not upon the common right of a metro. 
politan, but upon the PRs privilege of the church of 
Canterbury, that the church of Canterbury enjoyeth ſuch 
a privilege, that the archbiſhop for the time being may 
and ought to hear cauſes ariſing within the dioceſes of his 
ſuffragans, and that in the firſt inſtance, Which priyi. 
lege probably ſprung from the archbiſhops of Canterbury 
being legati nati to the pope, Gi. 104. | 
But now, by the ſtatute of the 23 Hen. 8. c. 9. intitled, 
The bill of citations z here great numbers of the Hing“ 
ſubjettr, as well men, wives, ſervants, as other the king's al. 
jettr, dwelling in divers dioceſes of this realm of Englund ond 
Wales, have been at many times called by citations and othir 
proceſſes compulſary, to appear in the arches, audience, md 
other high courts of the archbiſhops of this realm, Fur from and 
out of the diaceſe where they dwell ; and many times to anfuver 
to ſurmiſed and frigned cauſes, and ſuits of defemation, with- 
Holding of tithes, and fuch other like caſes and matters, which 
have been ſurd more for malice and for vexation than "oy an) 
Ju cauſe of ſuit z and where certificate hath been made by th 
ſummoner, apparater, or any ſuch light literate perſon, tha 
the party agat uf whom any ſuch citation hath been awarded, 
hath been cited or ſummoned, and thereupon the ſame party | 
certifled ts be cited or ſummuned hath not appeared according 
to the certificate, the ſame party therefore hath been excommunt- 
cated, or at the lea ſuſpended from all divine ? ety ces 3 and 
thereupen before that he or fhe could be abſolved, hath been cim. 
felled, not only to pay the fees of the crurt whereunto he or jt 
ear fo called by citation or other t roceſi, amounting to the ſun 
of 2:5, or 20d at the leaſt; but alſo to pay to the ſummoner, 
apparator, or other light literate perſon by whom he or ſhe wa! 
7 certified to be ſummaned, for every mile being diſtant fron 
the place where he or fhe then dwelled, unto the ſame cou! 
whereunts he or ſhe was ſo cited or ſummoned ta appear, 2d; 
to the great charge and impoverifſhment of th King's fubjett!, 
and to the great occaſion of miſhehaviour and miſliving of wiv", 
tonnen, and ſervants, and to the great impairment and dini 
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nution of their good names and honeſties : it is therefore enac led, 


that no manner of perſon ſhall be from hencefarth cited or ſum- 


moned or otherwiſe called to appear by himſelf or by any procurator, 
tefare any ordinary archdeacon commſſery official or any other 
judge ſpiritual, out of the diaceſe or peculiar juriſdictian where 
be ſhall be inhabiting at the time of awarding or going forth 
the ſame citation or ſummons (except it ſhall be for any of. t 
cauſes hereafter written, that is to ſay, (1) for any — 
offence or cauſe committed or omitted by the biſhop, archdeacon, 
commiſſary, official, or other perſon having ſpiritual juriſdic- 
hom, or being a ſpiritual judge, or by any oiher perſon within 
the dioceſe or other juriſdidtion whereunto he ſhall be cited or 
ttherwiſe lawfully ' called to appear and anſwer ; and (2) er- 
pt alſo it ſhall be upon matter or conſe of appeal, or for other 
Imuful cauſe, wherein any ſhall find himſelf grieved or 
wronged by the ordinary or judge bf the dioceſe or juriſdiftion, 
or by any of his ſubfitutes officers or miniſters, after the matter. 
o cauſe t r and begun to be ſhaved unte the 
archbiſhop or 15 or any othey having peculiar i uriſdiction, 
within whoſe province the dioceſe or place pectilinr is 3 or (39 
in eaſe that the biſhop or other inimediate judge er. ordinary 
dare not nor will not convent the party to be ſued before him ; 
of (4) in caſe that the biſhop ; 8 — or judge of the place, 
within whoſe juriſdiftion or before whom the ſuit by this att 
ſhall be commenced and proſecuted, be party direttly or indirectly 
ts the matter or cauſe of the ſame ſuit z or (5) in caſo that any 
er any inferior judge, having under him jurifdiftion in 
hit own right” and title, or by commiſfion, made requeſt or in- 
flance to the archbiſhop biſhop or other ſuperior ordinary ar 
Judge, to take treat examine on determine the matter before him 
w vi — and that to be done in = only where the 
law civil or canon doth affirm execution of ſuch reque/t or inflance 
of juriſaittion to be lawful or tolerable 3) upon pain of Föhr fei- 
ture, to every perſon by any ordinary commiſſary official or ſub- 
fiitute by virtue of his office or at the ſuit of any perſon to be 
ated or otherwiſe ſummoned or called contrary to this att, of 
double damages and coli, to. be recovered by action of debt or 
upon the caſe, in any of the king's high courts, or in any other 
competent temporal court of record ; and upon pain of forfeiture 
for every perſon ſo ſummoned cited or — called as afore= 
faid to anſiver before any ſpiritual judge out of the dioceſe or 
other juriſdiction where the ſaid perſon dwelleth, 101; half to 
the king, and half to him that will ſue in any of the king's 


ſaid courts, l. I, 2y 3. 


Provided always, * it ſhall be lawful to every archbiſhop 
of this realm to cite any _ inhabiting in any biſhop's dioceſe 
C 3 within 
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the arches being pra 
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within his province, {* cauſes of hereſy ; if the biſhop or other 


ordinary immediate thereunts conſent, or do nat his duty in pa- 
niſhment of the ſame. ſ. 4. we 
Provided alſo, that this ſhall not extend to the prerogative » 
the archbiſhop of Canterbury, for calling any perſon out Fl t 
W. whey? he inhabiteth, for probate of any teflament. ſ. 5. 
rovided alſo, that this att ſhall not be prejudicial te the 
archbiſhop of York, for probate of teffaments within bis pre 
vince and juriſdidtion, by reaſon of any prerogative, ſ. 7, 


Far and out of the dioceſe] By reaſon of this expreſ« 
ſion E Was dd in the 6 Ja. —.— 
the archbiſhop was not at liberty (notwithſtanding this 
act) to cite the inhabitants of London and other neigh- 
bouring places of the ſame dipceſe, Into his court of 
arches ; which would be no more en grievance to the (ub. 
jeR, than the being cited into the couſiſtory of London 
and could not properly be culled a citing out of the dio- 
ceſe, ſince the court af arches is held within the dioceſe 
of London, But all the juſtices of the court pf common 

leas held, that the archhiſhop is reſtrained by this c 
from citing any inhabitants of London, befjdes his own 
peculiars z hecauſe the excuſing the ſubject from travel 
and charges was not the only benefit intended by it, but 
alſo the benefit of ap als; and by dioceſe in this ſtatute, 
was underſtood juriſdjtjon ; and, as to the language of 
the preamble, that the enacting parts of ſtatutes are in 
Gut caſes of larger extent than theix preambles are, 
Ci. 1005, 

n the next reign, . g Car. in Gebbet's caſe, the like 
point came under conſideration again, and prohibition ta 
yed, the determination was as follows; 
ng ſaid, that he was informed by Dr Duck, chancel: 

or of London, that there hath been for long time a com- 
poſition between the hiſhop of London and the archbiſhop 
of Canterbury, that if any ſuit be begun before the arch- 
biſhop, it ſhall always be permitted by the biſhop of Lon- 
don; ſo that it is as it were a general licence, and ſo not 
ſued there wy with the biſhop's aſſent; and for that rea- 
ſon the archbiſhop never makes any viſitation in London 


dioceſe. And hereupon the prohibition was denied, Ci, 
1005. 

But in the caſe of Ford and Melden, H. 15 & 16 C. 2. 
when the ſame compoſition was urged in the court of 
king's bench, againit a prohibition to the arches, the 
court was divided: Hide chief juſtice, and rs 

again 
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againſt the prohibition; and Twifden and Keyling for it. 
Againſt the prohibition it was ſaid, that the arches is 
within the dioceſe of London, and that the compoſition 
amounts to a licence; and for the prohibition, that Lon- 
don is not within the juriſdiction of the arches, and that 
the compoſition is taken away by the ſtatute, inaſmuch 
as no agreement between ordinaries can prejudice the peo- 
ple, for whoſe benefit the ſtatute was made. Gi. 1005, 


' That uo manner of perſon ſhall be from henceforth cited] But 
if @ man is Cited but of his dioceſe, and appears, and ſen- 
tence is given, or if he ſubmits himſelf to the (uit 4 he 


; ſhall have no benefit by this ſtatute, nor will a prohibition 


be granted, Gi4/. 1006, Curth. 34 


Ont of the diveeſe) And that, as it ſeemeth, whether the 
ſee be full or vacant, For in the 13 of 14 F#. in the caſe 
of one Pickover, it was reſolved upon this ſtatute, that it 
a biſhoprick within the proyince of Canterbury be void, 
and ſo the juriſligion be devolved to the metropolitan , 
he muſt hold vis court within the inferior dioceſe, for 
ſuch cauſes as were by the eccleſiaſtical law to be holden 
before the inferior ordinary; and the prothonotaries ſaid, 
it had been ſo formerly refulyed, But a little before this, 
in the 11 Ja, the contrary was reſolved j that is, where 
one wus elted gut of his dioceſe before the archbiſhop of 
Canterbury us gugydian of the ſpiritnaltier, not only prohi- 
bition was denied z but it was further ſaid, that if he had 
been cited before him as metropolitan, it would have been 
granted upon this ſtatute, (4, 1006, 


Or peculiar juriſdiction) "That is, whether they be cited 
put of ſuch peculiar to the arches, or before the ordinary 
within whoſe dioceſe the peculiar doth lie, And Coke 
ſaid, that if a man be ſued out of his dioceſe, yet if he be 
ſued within his own proper peculiar, he is not within this 
ſtatute, Gibſ, 1006, * 


IWhere he ſhall be inhabiting] H. 8 Ja. an attorney in the 
king's bench was ſued in the arches for a legacy; and, 
for that ke inhabited in the dioceſe of Peterborough, pro- 
hibition was prayed and granted; becauſe tho' he remain- 
ed here in term time, he was properly inhabiting within 
the juriſdiction of the biſſop of Peterborough, G4/. 1006, 
2 Brownl. 12. 

But, T. 17 C. 2. when one was cited into the arch- 
deacon of Canterbury's court, for not coming to church 
at Biddenden in the ”_—_— of Kent, and pleaded that he 
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Citation. 


was an inhabitant in the dioceſe of Chicheſter, the court 
declared, that if a man be cited within the dioceſe, tho' 
he be not an inhabitant there, but only comes there to 
trade or otherwiſe, yet this is not within the ſtatute 3 and 
that if it were otherwiſe, there might be offences commit. 
ted within the eccleſiaſtical law, which could not be pu. 
niſhed at all; for men would offend in one county, and 
then remove into another, and ſo eſcape with impunity, 
Gib/. 1006, Hardy. 421. ; | 

ut in the caſe of Meets and —— E. 13 C. 1, 
when the ſuit was for tithes in the dioceſe of Sarum, where 
they lay, and prohibition was obtained upon this ſtatute 
becauſe the defendant inhabited in London ; the court, 
upon notice that the ſuit was for tithes, granted a con- 
ſultation, and declared that that caſe was not within the 
ſtatute : tho' the contrary ſeems to have been _ 7. 
97 in the caſe of Jones and Boyer, Gibſ. 1006. 1 Lev. 
96. 2 Brownl, 27. 

T. 1 V. Woodward and Makepeace, Woodward, who 

lived in the dioceſe of Litchfield and Coventry, but occu- 

ied lands in the dioceſe of Peterborough, was there taxed 
in reſpect of his land, as an inhabitant, towards a rate for 
new caſting of the bells, and becauſe he refuſed to puy, 
was cited into the court of the biſhop of Peterboroug 
and libelled againſt for this matter, And by the court; 
this is not a citing out of the dioceſe, for he is an inhabi. 
tant where he occupies the land, as well as where he per- 
ſonally reſides, 1 Sa/k. 164. 

M. 11 W. Machin and Molton. In a declaration in 
attachment upon prohibition, the caſe was, that the plain- 
tiff lived in — within the province of York, 
and there ſubtracted tithes, and then removed into Lin- 
colnſhire within the province of Canterbury, Afterwards 
he happened to go to York, and was ſued there in the 
court of the archbiſhop for the ſubtraction aforeſaid, and 
had a prohibition on the ſtatute for citing him out of his 
dioceſe. But at laſt, after debate, a conſultation was 


awarded, for that the ſubtraction of tithes is local, and 


by the ſtatute of the 32 H. 8. c. 7. muſt be ſued before 
the ordinary of that place where the wrong was done ; 
otherwiſe in caſes tranſitory, where the action follows the 
perſon of the offender: And, as it was argued by the 
counſel, this is not citing out of his dioceſe within the 
ſtatute z becauſe the dioceſe where he lives hath not a 
———— and if he might not be cited in this caſe, the 
hing would be remedileſs and diſpuniſhable. 80 if a = 


culiar 


Citation. 


euljar is in two dioceſes, and a man who dwells in one 


of the dioceſes in the peculiar, is cited to the court of the 
uliar held in the other dioceſe z this is not a citing out 
of the N becauſe it js within the peculiar, a Fall. 
' + Nam. 452 334. 
* s An. Wilmett — A difference in this caſe 
was taken by Holt chief juſtice, where a man of another 
dioceſe is taken flagranti delidto He ſaid z where the p 
into another dioceſe, and is commorant there, an 
comes back caſually into the firſt dioceſe, in ſuch caſe 
the citation cannot be good; for ſuppoſe a man comes 
caſually into the diocefe of London, and commits a crime 
there, and then goes back to the dioceſe where he dwells, 
and then cafually comes to London again, it ſeemeth that 
he cannot be here cited z but if he had been cited before 
he left London, then that would be flagranti delifte. 
Holt's Rep. 605. 


Immediate judge or ordinary dare not, nor will not, convent 
the party] In archbiſhop Parker's regiſter, we find the 
archbiſhop to have put benefices in another dioceſe under 
ſequeſtration, by reaſon of the negligence of the ordinary; 
but this is an act only of voluntary juriſdiction. And 
before the reformation, we find the archbiſhop requiring 
biſhops to proceed | particular perſons in their dio- 


ceſes, or ſhew cauſe why himſelf ſhould not proceed, 


Gibſ. 1007, 

Be N If the cauſe be begun before the archbiſho 
tho' the biſhop or other Judge (who was party in the cauſe) 
dieth whilſt it is depending, and ſo the occaſion ceaſeth 
upon which it was firſt brought before the archbiſhop z 
yet he being in poſſeſſion of it, it ſhall not be removed, 
Gibſ. 1007, 

Make requeſt or inſtance to the archbiſhop] M. 19 C. 2. 
in the caſe of Bolton and Bolton, prohibition was pra 
to the arches, for citing out of the dioceſe of Worceſter, 
and day given to ſhew cauſe, At the day, the plaintiff in 


tze arches ſhewed letters of requeſt from the biſhop of 


Worceſter ; to which it was objected, that this ought not 
to come in upon motion, but ought to be pleaded ; for 
the ſtatute ſays, they ſhall only be admitted where the 
civil or canon law doth allow; and therefore it is a mat- 
ter proper to be argued, that the court may be informed 
by civilians, whether the law allows it or not in the pre- 
ſent caſe, But prohibition was denied, in the _ 
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Citation, be 
bench, and In the exchequer z In both which courts, it 
was held ſufficient to exhibit the letters of requeſt upon 
motion, without putting the party to plead, Alſo it hath 
been ruled upon this ſtatute, that the archdeacon cannot 
ſend a cauſe depending before him, immediately into the 
arches ; for that he hath no power to appoint another 
court, but wy to remit his own court, and to leave it 
to the next: For ſince his power was derived from the 
biſhop, to whom he is ſubordinate; he muſt yield it ts 
him of whom he received it. Gib/. 1607, 1 Lev. 225, 


In caſes only where the law civil or canon doth affirm execus 
tion of ſuch or inſtance of juriſaittion to be lawful) It 
was ela Xr in 2 — of Jonet and Jones, 
T. 9 Fe. that it was abſolutely in the power of the ordi- 
nary to ſend any cauſe to the archbiſhop at his. will, wich. 
out aſſigning any ſpecial reaſon ; for which they cited the 
authority of divers canoniſts, But Hobart, 1 as it 
ſeemeth, the court) ſaid, that to expound the ſtatute 
thus, to wit, that the ordinary may at his will and plea- 
ſure ſend the ſubjet from one end of the kingdom to 
another without cauſe, was both againſt the Jetter of the 
Aatute, and did utterly elude itz that the purpoſe of the 
law was, to rey for the eaſe of the ſubje&t more than 
for the juriſdidtion of the ordinary, which —_ in that 
there is action given to the ſubject and penalty to the king 
for the vexation, but none to the ordinary; and that this 

clauſe ſays, it is to be done in cates only which the 
civil or canon law alloweth z which would be a vain re- 
ſtriétion, if it were left as general as before, that is, if it 
were lawful or tolerable in all cafes, without cauſe, 6%, 
1007; Hob, 185. 2 Breton. 27. 


For canſer of berefy] In the caſe of Pelling and „ Hidin, 
H. 8 An, which was a cauſe of hereſy, Pelling ap- 
aled to the delegates from a refuſal on the part of the 
ean of the arches, to cite Mr Whiſton before him, up- 
on letters of requeſt from Ir Harwood, commiſſary of the 
exempt and peculiar juriſdiction of the dean and chapter 
of St Paul's. The ground of the dean's refuſal was, that 
letters of requeſt from Dr Harwood did not Jie betore 
him, becauſe in a caſe of herefy the biſhop of the dloceſe 
hath Juriſdiction in _ otherwiſe exempt within his 
dioecelv z and notwithſtanding the ſtatute of citations, an 
heretick may be cited to appear before him upan letters 


of requeſt from the Judge of the peculiar z hereſy aa 
k 


vone of the five gaſes, ty which a perſon may be eite 


cut 


ta, it 
upon 
' hath 
annat 


to the 


Cltatton. 


out of the dioceſe or peculiar Juriſdiction, within which 
he dwells. Gi 1007, Comyns, 199, 


of any teftament) In Hughe)'s caſe, M. 11 Ja. 
where one who dwelt in Somerſetſhire had made his will, 
and his executors were Jibelled againſt in the arches; it 
was ſaid by juſtice Warburton to-have been agreed by all 


the juſtices, that the exception in this ſtatute doth onl 


extend to probate of wills ; and prohibition was awarded. 
Gibſ. 1007, G. 214. | 

ut in the 24 & 25 C. 2. where one was cited out of 
the dioceſe, to anſwer a ſuit for a legacy, into the prero- 
ative where the Mil had been proved; prohibition was 
enied : becauſe there the executor muſt give account 
and be diſcharged, 1 Ventr. 233. 

And by Holt chief juſtice, in the caſe of Machin and 
Molton, k. 11 If a will be proved in the prerogative 
court of Canterbury, a ſuit upon it for a legacy muſt be 
in the arches, which is the provincial court, tho" the party 
lives in another dioceſe. L. Raym. 453. 

And in the caſe of Edgworth and Seb e M. 3 G. 2. 
where the caſe was, that a prohibition was prayed to a 
ſuit for a legacy in the arches againſt the executor, for 
that he was cited out of his dioceſe, and it —_— that 
the teſtator having dena notedilia in ſeveral di 


joceſes his 
will was proved in the prerogative court of Canterbury; 
for the defendant it was inſiſted, that the exception of tho 

bate of wills draws after it neceflarily an exception of 

its ariſing upon ſuch wills proved j that the ſtatute is 
an affirmance of the canon law z that by the canon law, 
a will cannot be proved in the arches, nor can legacies 
be ſued for in the prerogative court, which is a point 
miſtaken by the reporters, who fay the legacy muſt be 
ſued for where the will is proved ; both the prerogative 
and the arches are within the archbiſhop's juriſdiction z 
and if the legatee is not ſuffered to ſue in the arches, 
he can ſue no Where. And the court denied the prohibi- 
tion. Fitz=CGth. 110, | 

Where two are executors and one of them lives in the 
dioceſe of London, and the other in one of the peculiars 
uf the arches ; the ſuit againſt them, as executors ſhall 
pe in the arches, %% 1005, 


By Can, 94. Ne dean of the archer, nor official of the 
ebe confiſtery, ner any judge of the audience, ſhall in 
Dis (wn name, or in the name of the arch bag, either * 

eie 


Citation. 


de other 
by 
5 wages V offend 


from the 


cited ; or elſe it is by authentic certificate, which is a 
kind of ſolemn writing, drawn or confirmed by ſome pub- 
lick authority, and ought chiefly to contain the name of 
the mandatory or perſon to whom it is directed; and the 
name of the judge who directed the ſame, with his pro- 
per ſtyle and title; likewiſe the day and place in which 
the defendant was cited, and the tauſes for which he is 
cited; in teſtimony whereof, fame authentical ſeal ought 
to be put to it, of ſome archdeacon, official, commiſl; 
{hg rural dean ; and it ought to expreſs that they ſet 
their ſeal thereunto, at the ſpecial inſtigation and requeſt 
of the mandatory. To all which certificates, in all cauſes, 
as much credit is given, as if the mandatory had perſo- 
nally made oath of the execution thereof, 

But theſe authentic certificates are now but ſeldom 
uſed, unleſs where the mandatory by reaſon of the di- 
ſtance cannot conveniently appear to make oath, Conſet 
28. 1 Our. 50, 51. | 

Concerning this return of the citation, it is ordained 
by the aforeſaid conſtitution of Otho, that he perſon 
whom the citation ſhall be executed, ſhall not omit to certi 
22 what he ſhall baue done in the execution 
thereof, 

Aa by the aforeſaid conſtitution of Othobon : He to 
whom. the citation ſhall be committed, when he hath faithſully 
executed the Mare ſhall make certificate thereof, according te 
the form of Otho's conflitution aforeſaid ; atherwiſe no 7 


3 


17882 


2 


= 
* 


11 


Citation. | 
. a nr ff pref i b. Rm 


perf ſaid to be cited, 
nd by u conſtitution of archbiſhop Peccham : JPbere- 


at „ure deans are fo fiabolical (aft in citation? 
Pl rh wht 


! money ts fYandnlent mens 
no notice of the citation it given ts the party concerned, either 

, and fo the innocent 
4 We d ar dain, that ne certi- 


before mating the certifloate or 
it condemned 1 for the cure of 
fileate ſhall be delivered to any perſon, ner otherwiſe granted 
wider the ſeal of @ rural dean, anti! the ſame ſhall have been 
publichly read upon folemn day, during the ſolemnities 
the maſi, in the church where the perſon cited dwelleth or bat 
his 74 abode j adding moreover, that the perſon cited 
ſhall have ſufficient ſpace allowed to him, that he may conve- 
niently appear at the time and place appointed + and if in ſome 
caſes they are ſo ftraitned for time, that there is no room for 
delay ; then the citation being firſt publickly made before wit- 
neſſes, the certificate ſhall be given in the church or in ſome 
publick place before credible witneſſes ; ſo as that the day of the 
citation, and the place where, ſhall be expreſſed in the certifi- 
cate, And in no wiſe ſhall the certificate be made before the 
citation. And the deans rural ſhall make oath for ther faith- 


ful performance hereof, in the epiſcopal ſynad every year. 
'Lindw. 81. 

Until the fame ſhall have been publickly read] That is, 
the certificate; which ought to contain the tenor of 
the mandate, and the form and manner of the execution 
thereof. Lind. 82, 


U, blemn day} That is, ſome ſunday or holiday. 
” a l a 


During the ſolemnitiet of the maſt] Immediately after the 
oftertory. 744 81. n 


In the church where the perſon citad dwelleth] Or parochial 
chapel. Lind, Br. 


| That there it ne room for delay] That is, for delaying the 
certificate till the next high muſs. Lind. Ba. 


Or in fome publick place] Which may be nearer than the 
church; as in a market or fair, or other place of publick 
concourſe, Lind. 83. 


In the epiſcapal ſynod every year] Lindwood ſuppoſeth the 


realon of this might be, that new deans were yearly 1 
ted 
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ted: howevet the canon ſuppoſeth, that the biſhop every 
year held his ſynod, Fohn/. Pecch, | 
By the aforeſaid ſtatute of the 23 H. g. c. 9. No 
W 1 Boy nor biſhop, ordinary, official, commiſſary, or 
any other ſubſtitute or miniſter of any of the ſaid arch- 
biſhops, biſhops, archdeacons of other having any ſpiritual 
Juriſdiction, ſhall demand or take of any of the king's 
ſubjects, any ſum of money for the ſeal of any citation 
to be awarded or obtained, than only 3d ; upon the 
ains and penalties before limited in this act, to be in 
like form recovered as is aforeſaid /. 6 
Other fees relating to the ſame (excluſive of the ſtamp 


duties) are to be regulated according to the- particular 
cuſtoms of the ſeveral places, 


Clerk of the pariſh, See Pariſh Clerk, 
Cluniacks. See Monaſteries. 


— A. 1 


Coadjutoz. 


N caſes of any habitual diſtemper of the mind, whre- 
by the incumbent is rendred uncapable of the admi- 
niſtration of his cure, fuch as frenzy, lunacy, and the 
like z the laws of the church have provided condjutors, 
Of theſe there are many inſtances in the eccleſiaſtical 
records, both before and ſince the reformation ; and we 
find them given generally to parochial miniſters (as moſt 
numerous), but ſbmetimes alſo to deans, archdeacons, 
prebendarles, and the like z and no doubt they may be 
ven, in ſuch elreumſtances, at the diſeetion of the or- 
ary, to any eccleſiaſtical perſon, having cecleſlaſtieul 
eure and revenue. %%% got. 

The powers conveyed are firſt, in general terms, the 
office of a coadjutor 4 and then, in particular, the look- 
ing after the eure, and receiving of the profits, and the 
Kha lng of the burdens z with an obligation to be ne- 
countable to the ordinary, when called upon, But the 
article of looking after the cure ſeemeth to be a late 
clauſoz there being no more in the ancient appointments 
of this kind, even ſince the reformation, than the admi- 
niſtration of the revenues; which therefore exactly an- 
ſwers to the powers which were given to the coad * 
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of biſhops, who were appointed only to take care of the 
temporaltics, And as there, the ſpiritual part was com- 
mitted by the metropolitan to a biſhop ſuffragan ; ſo here 
it was committed by the dioceſan to a curate duly li- 
cenſed. Not but the office of coadjutor to an incumbent 


was always committed to a clergyman ; who therefore, if 


not engaged in another cure, might be content to take 
upon him the ſpiritual part alſo, and have it accordingly 
committed to him by the biſhop : but this was no part of 
the office of a coadjutor, as ſuch ; which, in the caſe of 
preſbyters as well as biſhops, did anciently relate to the 
temporalties only. Gi gol, 2. 

In the reign of queen Elizabeth, the court of wards. 


had taken upon them to commit the perſon and revenues 


of a lunatick incumbent, to a layman who was his near 
relation, Againſt this, archbiſhop W hitgift objected, as 
an incroachment upon the eceleſiaſtical juriſdiction; and 


proved the charge by divers teſtimonies (to which many 


more might have been added) out of the records of Can- 
terbury and London ; whereby it appeared, that this had 
always been a care belonging tv the governors of the 
church. And the perſon to whom the cuſtody had been 
committed, being cited to anſwer the allegations of the 
archbiſhop, and ——_ nothing to the contrary, the 
court thereupon made the following declaration: “ This 
© court hath not any power or juriſdiftion, to intermed- 
% dle of commit the ſpiritual or eccleſiaſtical livings or 
© poſſeſſions of auy ſpiritual perſon that is lunatick or 
„% non compos mentis ; but the ſame reſteth in the eccle- 
«* ſiaſtical magiſtrates, to = oo und 12 as fot - 
„ merly hath been accuſtomed, But for his moveable 
* goods, and temporal poſſeſſions, the court will further 
© conſider thereof, and give ſuch order as therein ſhall 
« appertain.” In purſuance of which declaration, the 
archbiſhop committed the adminiſtration of the ſpiri- 
tual revenues to a clergyman, under the ſtyle of eu- 
djutor 4 and did afterwards, by a ſeparate inſtrument, 
fonmit the euſtody of the lunatick to the perſon wha 
had heen appointed for the whole care by the court of 


wards, G/ It 904. 


Codicil, See (ills. 
Collation. See Benellce. 


Colleges. 
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Colleges. 


Colleges 1. Enerally, colleges in the univerſity are lay corpo- 
— (3 rations, altho® the members of the college may 
beall piritual. 2 Said. 672. | | 


But the dean and _ of Chriſt-church in Oxford 
is a ſpiritual, and not a lay body. Bunb. 209. 
Charters granted 2. The univeſities from time to time have had ample 


to the vuniverſi- e a 
privileges to them by ſundry charters of the kings 
983 of this realm. Particularly, divers ancient charters — 


ted to the univerſity of Oxford, by king John, king 
Henry the third, king Edward the firſt, and king Ed- 
ward the third ; with power of coercion of the contuma- 

N cious, by impriſonment and expulſion; and alſo by the 
|  cenſares of excommunication, indulged to them by the 


popes of Rome (eſpecially Innocent the fourth), and by 
the archbi of Canterbury the pope's legates. The 
univerſity of idge had the like privileges granted to 


them of ancient time ; but moſt of their old charters were 
loft in the wars of king Henry the third, or periſhed in 
the qr the town in the time of king Richard the 
ſecond, Which king renewed or | reg further privi- 
to both the univerſities; as did alſo divers other ſuc- 
inces of this realm. Duct 347, 8. 
But divers of the powers and juriſdictions ſo granted 
to the proper in law not grantable by charter, 
therefore it was e by the ſtatute of the 13 Elis. 
©, 29, as followeth : 

For the great love and What the queen's moſt excellent 
majely beareth trwards ber bighneſt's univerſities of Oxford 
an Cambridge, and for the great zeal and care that the lors 
ond commons of this preſent parliament have for the maintenance 
good and godly literature, and the virtuous education of youth 

thin either of the ſaid univerſities; and to the intent that 
the amiont privileges liberties and franchiſes of either of the 
faid univerſities, Geretefore granted ratified and confirmed by 
the queen's highneſs and ber moſt noble progenitors, may be 
had in greater gftimation, and be of the greater force and 
ftrength, for the better increaſe of learning, and the further 
ſuppreſſing of vice; it is enatted, that the right honourable 
Robert earl of Leiceſter, now chancellor of the ſaid untver- 
fity of Oxtord, and his ſucceſſors ſor ever, and the maſters 
and-ſcholars of the ſame univerſity of Oxford for the time be- 


ing 4 


April 


ters þ 
lidme) 


Colleges. 


i ne, fall be incorporated and have perpetual ſucceſſion, by the 


name of the chancellor maſters and ſcholars of the univerſity of 


Oxford; and likewiſe that the right honourable Sir William 
Cecil, knight, baron of Burgley, now chancellor of the ſaid 
univerſity of Cambridge, and his ſucceſſors for ever, and the 
maſters and ſcholars of the ſame univerſity of Cambridge for 
the time being, ſhall be incorporated and have perpetual ſucceſ- 
Jan, by the name of the chancellor maſters and ſcholars of the 
univerſity of Cambridge, 

And the letters patents of the queen's highneſs ngſt noble fu- 
ther king Henry the eighth, made and granted to the chancel- 
lor and ſcholars of the ſaid univerſity of Oxford, bearing date 
the firſt day of April in the fourteenth year of his reign ; and 
the letters patents of the queen's majeſty that now is, made 
and granted unto the chancellor maſters and ſcholars of the 


univerſity of Cambridge, bearing date the twenty ſixth day of 


April in the third year of her reign ; and alſo all other letters 
patents by any of the progenitors or predecegors of our ſaid 
ſovereign lady, made to either of the ſaid corporated bodies ſe- 
veraly, br to any of their predeceſſors, or either of the ſaid 
univerſities, by whatſoever name or names the ſaid chancellor 
maſters and leber of either of the ſaid univerſities, in any of 
the ſaid letters patents have been heretofore named, ſhall 


from henceforth be good effeftual and available in the law, 
to all intents conſlyudtions and purpoſes, to the foreſaid new 
chancellor maſters and ſcholars f either of the ſaid univerſities, 
and to their Heal for evermore, after and according to 


the form words ſentences and true meaning of every of the ſame 
letters patents, as amply filly and largely, as if the ſame let» 
* patents were recited verbatim in this preſent act par- 
ament, 

And the chancellor maſters and ſcholars of either of the ſaid 
wniverſitier, ſeverally, and their ſucceſſors for ever, by the ſame 
nam of chancellor maſters and ſcholars of either of the ſaid 
1 Oxford ard Cambridge, all and may jeve- 
rally have hold poſſeſs enjoy and uſe, to them and to their 
ſucceſſors for evermore, all manner of nanors, lardſbips, rec- 
tories, parſomages, lands, tenements, rents, ſervices, annuities, 
advowſons of churches, poſſeſſions, penſions, portions, and be- 
reditaments, and all manner «f liberties, franchiſes, immuni- 
ties, quietances, and privileges, view of frankpledge, law days, 
and other things whatſoever they be, which either of the ſaid 
cor porated bodies of either of the ſaid univerſities had held 
wcupied or enjoyed, or of right ought to have had uſed 
vecupied and e111yedy at any time before the making of this att, 
according to the Hu, intent and menning, as well of the ſaid 
letters patents made by the ſaid nelle prince king Henry the 
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a "and the [ame are hereby confirmed to them. 


„„ 
eighth,” ard granted to. the chancellor and ſcholars of the uni- 
e We art ee. of the et 
ter ent of the queen's mhajeſty, made and granted unto thy 

r, maſters.and, ſcholars 75 the e of Cambridge, 

according to the true intent and 
r other afareſaid letters patents whatſoever ; 


Provided, that this att ſball not extend to the prejudice or 
urt F the liberties and privileges of right belonging to the mayar 
bailiffs and burgeſſes of the town of 8 | 
Oxford; but that they the ſaid mayor bailiffs and; burgeſſes, 
and every of them, and their ſucceſſors, ſhall be and contiuus 
free, in ſuch fort and degret, and enjoy h liberties freedoms 
and immunitres, as they lawfully might have done before” the 
making .of this aft, ' : 

By which bleſſed act (as lord Coke calls it), all the 
courts, franchiſes, privileges, and immunities mentioned 


* 


Ja any letters patents, to either of the ſaid univerſities, 


That they might proſper in their ſtudy with quietneſs, are 
25 e and effectual in the law: 
any quarrel, concealment, or other oppoſition Whatſo- 


ever. 4 Inſt. 227. Hale's Hift. Com. Law. 33. 
But they have no juriſdiction unleſs the plaintiff or 


arties is a mem- defendant is a ſcholar or ſervant of the univerſity, or of 


A. 


offices, his 

Thus in the caſe of the city of Oxford, M. 1 W. On 

nan action of debt againſt the defendant, a townſman in 

Oxford, for refuſing to execute an office in the 9 1 
in Fit, 


of the ui er · ſome college; but if either of them is a Adab It is then 


a matter within their juriſtiQian;; but yet," If either of 
them is entered into a college by golluſion, to avoid a 
ſuit in the king's bench, or to excuſe himſelf from town 


ivilege ſhall not be allowed. 


tion; it was moved, that he being a ſeryant to Dr Frifh, 
might have the privilege of the univerſity ;, and a charter 
was produced, by which it was granted, that. the'mem- 
bers and ſervants of the univerſity ſhould be ſued in the 
vicechancellor's court, and nat KY: here ; and a certili- 
cate from the chancellor, directed to the chief juſtice, 
that the defendant was matriculated and regiſtred in the 
univerſity : But it appearing to the court, that this was 
done two days and no more before he was choſen to this 
office, and that he was a painter by trade, and had lived 
-Teyeral * in the corporation, and no ſervant _— 
Dr Iriſh, the privilege of the univerſity was not allowed. 
2 Venir. 106. 
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„ 3 Car. Wilcocks and Bradell. Prohibition, by Wil- 


cocks againſt Jane Bradell the wife of John Bradell, prin- 
eigal. of St Mary-Hall in Oxford, and Chriſtian the 
daughter of the ſaid John Bradell, to their ſuits in 


the vicechancellor's court of Oxford: for that whereas 


Jane Bradell had libelled againſt him in the vicechahcel- 
lor's court of Oxford, for calling her bawd and old bawd 
{which is termed the action of injury); and Chriſtian the 
daughter had libelled againſt him for theſe words ſcurvey 
whore and jade, and that he did ſtrike her. For ſtaying 
of theſe ſuits, ſentence being given againſt him in both, 
Wilcocks prays to have prohibitions, And now the agent 
for the univerſity moved for a conſultation ; and ſhewed- 
the charters of the univerſity in the 14 R. 2. and 14 H. 8. 
whereby is granted unto them, that they may inquire of 
all treſpaſſes, injuries, and of all pleas and quarrels, and 
of all other crimes and matters (except pleas of frankte- 
nement), where a ſcholar or their ſervants or miniſters is 
one of the parties, -and that they ſhall have cognizance 
and correction thereof, according to their ſtatutes and 
cuſtoms, or according to the law of England, at the 
diſcretion of the chancellor; ſo as the juſtices of. the 
king's beneh or of the common bench, or juſtices of 
aflize, ſe non intromittant 5 and if the ſame juſtices ſhall 
take in hand to inquire, or in any wiſe to take cogni- 
zance or intromit, then upon certificate or notification 
of the chancellor of the , univerſity or his commiſlary, 
they ſhall ſuperſede ſuch inquiry or cognizance, and ſhall 
not put the party to anſwer before them, but the ſaid 
party thall be corrected and puniſhed before the chancel- 


lor or this commiſſary only, in form aforeſaid; and that 


theſe charters were confirmed by act of parliament in 
the ry Klix. And becauſe Wilcocks was a ſcholar, and 
maſtes of arts of the ſaid univerſity, it was prayed that 
the cauſe might be remanded. 4 

bated at the bar and bench, for that the parties were wo- 


men, which were not*any perſons privileged there; and 


the defendant, who is the ſcholar, doth not deſire that 
privilege, but would oppoſe it, and prayeth theſe prohi- 


bitions. But the court agreed, foraſmuch as the char- 
ters are, that the univerſity ſhall have cognizance of 
:thoſe pleas, where one of the parties is à ſcholar, 


and fo the plaintiffs being thereby inforced to ſue 


there, therefore the cauſe ould be remanded, Crs. 


. 73. 
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But if an action be brought againſt a ſcholar and ano. 
ther who is not one; in this caſe the ſcholar (another be- 
ing joined with him) ſhall not have the privilege' or be. 
nefit of the charter. As in the caſe of hit“ againſt i. 
liam and Rebert Lowgher, 18 & 19 El. William Lowgher 
appeared and anſwered, but Robert Lowgher claimed the 
privilege of the univerſity of Oxford. But becauſe the 
faid Robert was joined with William in the bill, who 
was not ſubject to the ſame juriſdiction, therefore the 
court Sade proceſs to be awarded againſt him, to ſhew 
other cauſe why he ſhould not anſwer, Cary 79. 

And in order to be intitled to this privilege, it muſt 
appear, that the perſon claiming it is reſident in the uni- 
verſity at the time, As in the caſe of Mary Hayes and 
Samuel Long clerk, T. 6 G. 3. in the common pleas : The 
plaintiff, having been proſecuted upon an indictment for 
keeping a — houſe at Benſon in the county of Oxſord, 
and upon trial acquitted, brought an action againſt the 
proſecutor of the indictment. The univerſity claimed 
cognizance; and the defendant makes affidavit, that he is 
and for 21 years paſt has been a member and ſtudent of 
the college of Chriſt Church, and that he is now reſident 
there, Whereupon the court made a rule to ſhew cauſe 
why the claim of cognizance ſhould not be allowed, 
Upon ſhewing cauſe, an affidavit was produced by the 
plaintiff, which ſwears, that the defendant generally re- 
lides, and is obliged to reſide, at Benſon, where he has a 
college living z and tho' his name remains upon. the books 
of the college, and he is ſtill a member thereof, yet he has 
no room or chamber there to reſide in, "Thereupon it was 
inſiſted for the plaintiff, that cognizance of pleas ought 
not to be allowed to the univerſity, for two reaſons ; 
hrſt, becauſe the cauſe of action aroſe at Benſon, out of 
the univerſity; ſecondly, for that the defendant had no 
right to the privilege of the univerſity, he having ceaſed 
to reſide there as a | #7 wh and member thereof ; and bein 
obliged to reſide upon his living at Benſon ; like the cat 
of an attorney, after he has left off practiſing, and no 
longer attends this court, he ſhall not be intitled to pri- 
vilege, notwithſtanding his name remains upon the roll of 
attornies, By Lord Camden chief juſtice : The charter 
extends to actions ariſing in any part of England ; but 
ſurely it could never intend, that ſcholars as plaintiffs 
ſhould have the privilege of ſuing in the univerſity in 
cauſes of action ariſing in any part of England; but 
when they are defendants, this privilege extends all over 

England. 
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England, The ſuperior courts conſtrue this privilege 
yery ſtrictly, therefore it ought to be made to appear 
clearly to the court, that the defendant is a ſcholar re- 
ſiding. Great numbers of perſons remain on the books, 
long after they hade left the univerſity, on purpoſe to 
vote for members, and the like ; many who are fellows of 
colleges never go thither at all; but it would be ſtrange, 
if this court ſhould allow cognizance in caſes where ſuch 
perſons are defendants: It is therefore abſolutely neceſſa- 
ry that reſidence ſhould be proved to the court, And the 
claim of cognizance was diſallowed. 2 Hilſon, 310. 


4. The chancellor's court hath authority to determine How far it ex- 


tanvetts to rt 
minal uttcne. 


not only civil, but allo criminal offences or miſgemeanors, 
under the degree of treaſon, felony, or maim, But the 
trial of treaſon, felony, and maim, by a particular charter 
is committed to the univerſity juriſdiction in another court, 
namely, the court of the lord high ſteward of the univer- 
ſity, For by n charter of 7 June, 2 Hen. 4. (confirmed 
among the reſt by the ſtatute of the 13 Eliz.) cognizance 
is granted to the univerſity of Oxford of all indictments 
of treaſons, inſurtections, felony, and maim, which ſhall 
be found in any of the king's courts againſt a ſcholar or pri- 
vileged perſon ; and they are to be tried before the high 
ſteward of the univerſity, or his deputy, who is to be no- 
minated by the — of the univerſity for the time 
being. But when his office is called forth into action, 
ſuch high ſtewar muſt be approved by the lord high 
chancellor of England; and a ſpecial commiſlion under 
the great ſeal is given to him, and others, to try the in- 
dictment then depending, according to the law of the 
land and the privileges of the ſaid univerſity, When 
therefore an indictment is found at the aflizes, or elſe- 
where, againſt any ſcholar of the univerſity or other pri- 
vileged perſon, the vice-chancellor may claim the cog- 
nizance of it; and (when claimed in due time and man- 
ner) it ought to be allowed him by the judges of aſſize; 
and then it comes to be tried in the high ſteward's court, 
But the indictment muſt firſt be found by a grand jury, 
and then the cognizance claimed: for it ſeemeth that the 
high ſteward cannot proceed originally to inquire; but 
only, after inqueſt in the common law courts, to hear and 
determine, Much in the ſame manner, as, when a peer 
is to be tried in the court of the lord high ſteward of 
Great Britain, the indictment muſt firſt be found at the aſ- 
ſizes, or in the court of king's bench, and then (in con- 
ſequence of a writ of certiorari) tranſmitted to be finally 
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heard and determined before the lord high ſteward and the only! 
eers, When the cognizance is ſo allowedy if the offence. conſy 
a miſdetnieanor only, it is tried in the chancellor's court becun 
by the ordinary judge But if it be for treaſon, felony, or have 
maim, it is then, and then only, to be determined before and | 
the high ſteward, under the king's-- ſpecial commiſſion to idle 
try the ſame.! ' The proceſs of the trial is this: The high he fh 
ſteward iſſues vne-precept to the ſheriff of the county, who eas | 
thereupon returns a panel of 18 freeholders z and another may 
precept to the bedells of the univerſity, who thereupon re- rore 
turn a panel of 19 matriculated laymen : and by a jury whet 
formed half of freeholders of the county, and half of matrl- there 
eulated perſons, le the indletment to be tried j and that, he 1 
in the guildhall of the city of Oxford, And if execution rules 
be neceſſary.to/be awarded, in conſequence of finding the to p 
party gullty, the ſheriff of the county muſt execute the reger 
unlverſity proceſiz to which he is annually bound by an rathe 
+ pda Yr pore mn _ been occaſion to reduce a 
this proceeding into praftice, for above 100 years laſt paſt, ren 
Blath. B. 4. h 9 5 ; . 4 udic 
Extendeth not 5. M. 3 Gar, 4 caſe, In the common plens. oy. 
io freehold, + Ejectment, upon a leaſe of a meſſuage in Oxford, The | 
defendant, being principal of Glouceſter Hall in Oxford, Bar, 
pretended, that he being a ſcholar in Oxford, and a pri- eue 
5 perſon, ought to be ſued before the vicechancellor bein, 
in Oxford 1 the courſe of proceedings there, vileg 
according to the cuſtom of the univerſity, and dccording the y 
to the charters of Rich. 2. and Hen. 8. confirmed by par- eb re 
liament; . Wherefore he prayed that there might be a out « 
ſtay of proceedings in this court; and ſhewed their char- at be 
ters, that they had-cognizance of all ſuits, contracts, co- wall 
venants; quarrels, except concerning freehold ; and this 5 
being a perſonal action, they ought to have cognizance brou 
thereof. And for the univerſity was ſnewed an ancient defe; 
record in this court, in the 22 Ed. 1. where a plea of dleſe 
covenant was brought in the court of the vicechancellor: defe: 
| of the univerſity of Oxford, by reaſon of a contract made proc 
* before that time, wherein was granted unto them, that cern 
they ſhould have cognizance of all actions -perſortal*and tlie 
contracts; and this covenant in queſtion was, that he Bec 
ſhould enjoy ſuch an houſe in Oxford for .a'iytar z and in 
becauſe this court of the common pleas had granted a Phe 
prohibition: to ſtay the proceedings in the ſaid ſuit, | * 
being begun in the court chriſtian before the vicechan- W- 
collor, the record mentioned, that upon the ſhewing of bein 
this charter, it :appearing, that the- action was brought“ Pr. 
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te, that by clent 
record it appeareth what ate the velvileſ a; "tn hog 


rather be ſald, what were then the 15 19 0 
univerſity, and the jurlſdletlon of this wo to | 185 k 
rohibitiun where they proceed in court chriſtian In pre- 
jute of the common law, without reſorting to the chan» 
cery, Cro, Car, 87, 

35 & 36 Car, 2, In the chancery ; Stephens and 
Berry. The plaintiff exhibits his bill,” to be relieved 
touching ſome lands in Cornwall; and the tefehdant, 
being head of Exeter college in Oxſerd,, pleids the pri 
vilege of the univerſity, and t 
the vicechancellor's chürt in Oxford only. But his plea 
was overruled : for that matters of freehold” are "Excepted 
out of the patent to the unive-fity ; and, their court can 
at beſt have but a lame juriſdiction as. to lands In Corn- 
wall. 1 Fern. 212. 

H. 35 & 36 C. 2 Draper and Crowther. A bill was 
brought ſetting forth à contract under ſeal with the 
defendant, for r making a leaſe of certain lands in Mid- 
dleſex, and to have execution of the agreement. The 
defendant pleaded: the privileges of the univerſity, to 
proceed in alt- quarrels 1 in law and equity, except con- 


. Efning frechold ; and concluded to the juriſdiction of 
| a Four. * , But lord keeper Guilford overruled the plea ; 


5 e m this cafe the univerſity cannot ſequeſter lands 
in Middleſex,” and: ſo can give no remedy : and the car- 
Nane this go into execution toucheth the free- 


fold. 2 Ventf, . 

1 12 Alu. A * and Stratford. A bill in chancery 
being W for a"difcovery of the perſonal eſtate of 
Pr. — t In an injunction granted there- 
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upon; the univerſity of Oxford claimed cognizance of 
the cauſe, for that both plaintiff and defendant were (cho. 
lars of the univerſity, Upon hearing counſel ſeveral 
times, and view of charters, and the ſtatute of the x 
El. and precedents, Harcourt lord chancellor ordered the 
bill to be diſmiſſed, and allowed an excluſive cognizance 
in equity, touching chatteli, to the univerſity, Yin, Uni. 
verſity, K. * 

6, T. 6. Philips and Bury, The plaintiff brings 
an eſectment againſt the defendant for the rectory houſe 
of Exeter college in Oxford, and declares upon a de- 


fpocialy appoint: miſe to him by John Painter, being now made rector, 


upon the deprivation of Dr Bury, Upon the general 
iſſue pleaded, the jury find a ſpecial verdict, They find 
that Exeter college in Oxford (to the rectors and ſcholar 
of which the rectory houſe appertaineth) was founded by 
Walter Stapleton biſhop of Exeter, for a rector and a 
certain number of fellows: That the rector and fellows 
are a body politick, incorporated . 4 letters patent of 

ueen Elizabeth, by the name of rector and fellows of 
Exeter college in Oxford: They alſo find divers ſtatutes 
of the college ; they find one which appoints the biſhop 
of Exeter and his ſucceſſors to be viſitors, but that he 
ought not to vilit ex officio but once in five years (unleſs 
he be requeſted by the rector and four of the ſeven ſenior 


fellows), and that this viſitation ought not to continue 
longer than three days; they find. alſo another ſtatute, 


which enables the viſitor to deprive the rector, if he ob- 


tain the concurrent aſſent of the ſeven ſenior fellows, 


in caſe the rector miſbehave himſelf; they find another 
ſtatute which enables the rector to deprive any of the 
fellows for incontinency or other offences there ſpecified : 


The jury find further, that the defendant Dr Bury was 
made rector of Exeter college in the year 1689 : That 
he, upon the 16th of October in that year deprived Mr 


John Colmer, one of the fellows, for incontinency : 


That John Colmer entred his appeal with the biſhop of 


Exeter, viſitor of the college; who, after having heard 
his appeal, ſent his chancellor in March 1690 with him 
to the college 
ſeven ſenior fellows denied to give him admittance : They 
find, that the biſhop of Exeter iſſued his citation, for 
appointing a viſitation the 16th of June following z which 
citation was ſerved upon the defendant, then rector, by 
Webber: That the biſhop upon the t6th came to the 
college, where he found the gates of the college ſhut 


to reſtore him: That the rector and the 
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againſt him, ſo that he could not obtain admiſſion ; That 
the biſhop then and there adminiſtred an oath to Web- 
ber, concerning the ſeryice of the citation ; They find, 
that upon the 20th of July in the ſame year, the biſhop 
iſſued another citation for appointing a viſitation to be 


held the 24th following : They find, that upon the w_ | 
Gl 


the biſhop held a viſitation ; That upon the agth he 
pended five of tho ſeven ſenior fellows for conturnaey ; 
I'hat upon the 26th, with the conſent of the then ſeven 
ſenior fellows, he deprived the defendant then rector for 
contumacy ; That Mr Painter was then made rector, and 
entred in the premiſes, and demiſed to Philips the plain» 
tiff for a term of years, who entred ; and that the deſen- 
dant entred upon him, and that the plaintiff brought this 
ejectment. After ſeveral arguments at the bar in this 
caſe, the court of king's bench were divided in opinion ; 
the three puiſne judges, Gregory, Giles Eyre, and Sa- 
muel Eyre, were of opinion that judgment ought to be 
given for the defendant : Holt chief juſtice, on the con- 
trary, held that it ought to be given for the plaintiff, 
The principal and leading point in this caſe was, whether 
the court of king's bench had any juriſdiction to examine 
into the proceedings of the viſitor of the college, and to 
ive relief to the party oppreſſed by them. The three 
judges who argued for the defendant, reſolved, that to 
the king's bench belongeth authority, not only to correct 
errors in judicial proceedings, but other errors and miſ- 
demeanors extrajudicial tending to the oppreſſion of the 
ſubject; for which they relied on Bagge's caſe, 11 Co. 
28. They alſo held, that a college is a temporal or lay 
corporation, of the ſame nature with an hoſpital. And 
they took the difference in Bagge's caſe, that if a layman 
be patron of an hoſpital, he may viſit it, and depoſe or 
deprive (upon good cauſe) the maſter ; but if he deprive 
him without juſt cauſe, and by colour thereof the maſter 
be ouſted, he ſhall have an aſſiſe; becauſe the common 
law will not permit any perſon grieved to be without re- 
medy. And tho' the founder had an abſolute power over 
his foundation, yet he could not exclude the juriſdiction 
of the common law : no more than if a man ſhould de- 
viſe lands between 4 and , and his intent was, that if 
any difference ſhould ariſe between them about the lands, 
it ſhould be determined by C, without procels ; this ap- 
pointment would be vain, and the party grieved might 
have his remedy by the law, Beſides, that the law will 
not allow any cuſtom, which in any manner may tend - 
the 
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of arbitrary power; and for this reaſon will 
ethik the iche 15 be without cbntroul. 

e rözſons they Were of opinion, that they” hal tiere 
 Safitiation (the whole matter being? found ſpecially) th 
eite and correct the erroneous proceedings if ſuch 
» Kon were) of the viſitor. - But they agreed, that if the 
+ ordinary deprive a maſter, who is eccleſiaſtical, without 
50 Jutt cauſe, oy hoſt not . affiſe, becauſe he hath 
brchet mech by appeal; as In Coverty's caſe,” Dyir 209, 

Hblt chief ſuſtictè, 1 the contrary, tor the eee <4 
Faced; char there are two forts of corporations; the one 
confituted for publfck government, the other for private 
charſty. Phe former, being duly created altho' there 
are m0 words in their creation for enabling their members 
to purchaſe implead or be impleaded, yet they may do all 
theſe things, for they are all neceſſarily included in and 
incident to their creation : And theſe ſorts of corporations 
are not ſubject to any founder or viſitor or particular ſta- 
tutes, but to the general and common laws of the realm; 
and dy them they have their maintenance and fupport, 
But the latter fort of corporations, which are conſtituted 
For private charity, are intirely private, and wholly ſub- 
ect to the rules laws ſtatutes and ordinances which the 
oder ordains, and to the viſitor whom he appoints, 
and to no others, And if the founder hath not appointed 
any viſitor, then the law appdints the founder aud his 
heirs to be viſitors. For viſitation (he: ſaid) was not in- 
troduced by the canon law, but of neceſſity was creũted by 
the common law. Patronage 4nd. vifitation both riſe from 
the founder; and the office” of the*viſitor by the common 
law is, to judge according * t6*the ſtatutes of the college, 
to expel and deprive upbn jaff peeafions,” and tor hear 
x rf, Ad from im, and him only, the 

party 8 do have redreſs, and in him the foun- 
F Hat repoſedte Intire confidence that he wilt admini- 

T juſtite en that his determination ue final, 
and eXfminidble in no other court whatſoever. - As to the 
objection of the other ſide, that if the maſtet of an hoſpi- 
al be deprived by the patron without juſt cauſe he may 
have an affiſe, and that a college and hofpital are of the 
ſame nature; he agreed, that . hoſpital were 
of the ſame nature; but as to the objection that the maſter 


may maintain an aſſiſe, he anſwered, that the maſter could 
not maintain ah aſſiſe, becauſt he is not ſole Teifed; and 
of that opinion (he ſaid) Hale chief juſtice had been ꝓften 
heretofore; and for this reaſon he denied the opinion in 
© 7 | — \ Covency's 


Cen d und BA caſes to be law, as Hale chief juſtice 
had dene [before ;* beſides thut theſe caſes are grounded 
upon an error; for they rely upon the 8 Af. 29, 30. for 
. warrahting that opinion; Where in truth the fame doth 
not warrant any ſuch opinioin,- Upon the whole, he con- 
cluded, that this college was a private corporation; that 


any other ; for which reaſons * that 
judgment ought to be given for the plaintiff. But the 
three other juſtices being of a contrary opinion, judgment 


was entred for the defendant. Lord Raym. 5: 4 Med. 


106. © Skin, 4.47. 
Upon this a writ of error was brought in parliament; 
and the judgment was there reverſed. In the argument 
whereof, biſhop Stillingfleet ſpoke to this effect: That 
this abſolute and concluſive power of viſitors, is no more 
than the law hath appointed in other caſes, upon com- 
miſſions of charitable uſes : that the common law, and 
not any eccleſiaſtical canons, do place the power of viſita- 
tion in the faunder and his heirs, unleſs he ſettle it upon 
others: that altho” corporations for publick government 
be ſubject to the Eourts of Weſtminſter hall, which have 
no particular founders, or ſpecial viſitors; yet corpora- 
tions for charity, founded and endowed by private per- 
ſons, are ſubject to the rule and government of thoſe that 
ere them: but where the perſons to whom the charity is 
given are not incorporated, there is no ſuch viſitatorial 
er, becauſe the intereſt of the revenue is not inveſted 
in them ; but where they are, the right of viſitation ariſeth 
from the foundation, and the founder may convey it to 
* whom and in What manner he pleafeth ; and the viſitor 
acts as foufider, arid by the ſame authority which he had, 
and-conſequently* is mg more accountable than he had 
been: that the king by his charter can make a ſociety to 
be *iticorporated, ſo as to have the rights belonging to 
perſons, as to legal capacities; that colleges, altho' 
founded by private perſons, ate yet incorporated by the 
king's charter; but altho” the kings by their charters 


made the colleges to be ſuch in law, that is, to be legal 
corporate; Jet ey left to the particular founders 
authority to appoint what ſtatutes they thought fit for the 
regulation of them. And not orfly-the ſtatutes, but the 
appointment of yiſitors was left to them, and the manner 
of government, und che ſeveral conditions, on which any 
perſons were to be made or to continue partakers of their 

bounty. 


the founder having created the biſhop viſitor, che juftite' 
of his proceedings was not examinable in this court, or in 
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bounty. But that which is particularly to be obſerved is, 
that theſe founders of colleges did ales ſpecial care to 
nt, as much as poſſible, all law ſuits among the mem. 

ers of their ſocieties, as moſt deſtructive to the peace 
and unity of their body, and the tranquility neceſſary for 
their ſtudies ; for they knew very well, that if any en- 
cou ent were given to ſuits at law, thoſe places 
would in time become nurſeries for attornies and ſolicitors, 
which would pervert the main deſign of their foundation, 
Walter de Merton, the firſt founder of a college in Ox- 
ford with revenues to ſupport it, took ſuch care about 
this, that he puts the caſe in his ſtatutes, of a warden's 
being deprived; and knowing that men are apt to com- 
plain when they ſuffer, and to endeavour one way or other 
to be reſtored (which cauſeth great heats and animoſities 
among the contending parties), therefore to prevent theſe 
miſchievous conſequences, he puts a chapter in on pur- 
poſe in his ſtatutes, that if ſuch a caſe ſhould happen, 
nulla adio, nullum juris remedium canonici vel civilis t. 
And fo in the ſtatutes of Exeter college, it is expreſsly 
mentioned, that if the rector be deprived by the com- 
miſſary, he may appeal tothe biſhop as viſitor z but if he 
be deprived by the viſitor himſelf, then no farther appeal 
is allowed, nor any remedy juris aut fucti. If the ſtatutes 
did allow of defenfrones legitime, as thoſe of Magdalen col- 
lege do; no doubt they may make uſe of them, within 
thoſe bounds which the ſtatutes allow : but here it is 
otherwiſe, for the perſons deprived are bound to acquieſce 
in the ſentence paſſed upon them; and that, with regard 
to the good of the college more than their own, And the 
true account (he ſays) of ſuch cauſes firſt coming into 
Weſtminſter hall was this; Soon after the reſtoration, 
one Dr Withrington, fellow of Chriſt's college in Cam- 
bridge, was deprived of his fellowſhip OP the maſter and 
fellows ; he appealed to the king's bench, and craved a 
mandamus to be reſtored, In the arguments in that cauſe, 
one of the learned judges of that court affirmed, that the 
firſt precedent of that kind was not above ten years before, 
during the time of Cromwell's uſurpation. And that was 
the caſe of one Hern, who obtained a mandamus to re- 
ſtore him to a place he was deprived of in the univerſity, 


when Glyn was chief juſtice, And the reaſon given was, 


becauſe there was then no ſpecial viſitor ; for the arch- 
biſhop of Canterbury was local viſitor, and there was then 
no archbiſhop. After this, in the year 1655, one Cra- 


ford made application to the king's bench, to be reſtored 
2 to 
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to the place of ſchoolmaſter in Cambridge, of which he 
was deprived by the proper viſitors, the maſter and fellows 
of Gonville and Caius college; and upon ſeveral argu- 
ments it was denied; and reſolved, that no writ of reſti- 
tution ſhould be granted; but the matter was referred tb 
the chancellor and others. And fo the court of king's 
bench, in Dr Withrington's caſe, declared he could have 
no reſtitution from thence ; becauſe his appeal lay to the 
roper viſitor; who was fidet commiſſarius, that is, the 
aw truſted him with the diſcharge of his duty. In the 
14 Car. 2. Dr Patrick was choſen maſter of queen's col- 
lege in Cambridge, by a majority of fellows ; but ano- 
ther was admitted; upon which he appealed to the king's 
bench: but ſome of the judges ſaid poſitively, that no 
writ ought to have been ever granted upon A e in 
colleges, and that the appeal lay to the local viſitor, and 
not to the king's bench : It was then urged, that it was 
a matter of freehold, and that it was no ſpiritual corpora- 
tion, but the declaring of a maſter was a tenfporal thing; 
notwithſtanding, the chief juftice declared, that it would 
ſhake the whole government of colleges, to give remed 
in that court, In the 22 Car. 2. one Daniel Appleford 
was deprived by the local viſitor, of his place in New- 
College: He brings the matter te the king's bench; 


where the lord chief juſtice Hale then ſate : The caſe was 


argued by learned counſel on both ſides : But the lord 
chief juſtice ſaid, If there be a juriſdiction in the viſitor, 
and he hath determined the matter, how will ye get over 
that ſentence ? and at this rate (he ſaid) we may examine 
all ſuſpenſions and deprivations, and ſo where will there 
be an end? And finally, the biſhop obſerved, that altho' 
it be very poſſible for a viſitor to go beyond his bounds 
(for none are infallible), yet if ſuch a caſe be put, it is 
better that one perſon ſuſfer, than that the diſcipline, 
vernment, and peace of the college be in danger of 
ing utterly deſtroyed, 2 Still. Caſe of Exeter college. 


And the ſame doctrine appears to have been held and 
admitted, in Dr Bentley's caſe; for altho' the court did 
proceed to take cognizance in that cauſe, yet it was not 
for that they would interfere with the viſitor's power, but 
becauſe no viſitor was ſet forth in the return to the man- 
damus : as will appear from the reports both of lord Ray- 
mond and Sir John Strange, upon the different arguings 
of that caſe in the court of king's bench. The cate was 


thus ; 3 
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- 7. 9 Gee. The ting againſt the chancellor mattery' amd 
ſcholars of the univerlity of Cambridge. Mandamus to 
reſtore Richard Bentley to his academical degrees of bat- 
chelor of arts, maſter of arts, batchelor of divinity, and 
doctor of divinity, To this they return, that the univer- 
ſity of Cambridge is an ancient Ry, and a corpora- 
tion by preſcription, conſiſting of à chancellor maſters 
and ſcholars, who time out of mind have had the govern- 
ment and correction of the memberg, 'and for the encou- 
ragement of learning have conferred degrees, and for rea- 
ſonable cauſes have uſed to deprive : That time out, of mind 
there had been a court held before the chancellor or vice- 
chancellor, for the determining of all civil cauſes, where 
one of the parties is a member of the unixerſity: And that 
ueen Elizabeth, by letters patent hearing. date the 26th 
y of April in the — yoer of her reigh, granted them 
cognizance of pleas, and to be a court of recotd : That 
in the 13 £/iz.. this and all other charters of the univer- 


* 


| w were confirmed by a& of parliament ; That at a court 
held 


the twenty third day of September 1718, according 
to the uſage of the univerſity, before Thomas Gooch, 
D. D. then vicechancellor, one Conyers Middleton, 
D. D. a member of the univerſity, lavied A plaint in debt 
for 41, 6s. againd the ſaid Richard Bentley, and prayed 
proceſs again him: That thereupon, according to the 
cuſtom of the univerſity, 3 proceſs iſſued to Edward-Clark 
the beadle, to compel the {aid Richard Bentley to appear 
at the next court: That before. the return, the beadle 
waited upon the ſaid Richard Bentley at his lodgings 
a the juriſdiction, and ſhewed, him the proceſs} and 
ſerved him with it ; and upon diſeourſe betwernt them 
concerning the proceſs and the, vicechanceNory Bentley 
contemptuouſly ſaid, the proceſs was illegal and unſtatu- 
table, and that he would not abey it ;, that be took the 
proceſs out of the hands of the beadle, ſaying the vice- 
chancellor was not his judge and that he aeg fooliſhly : 


That at the next court, held the 3d of October 1718, 


Middleton appeared, and declared in debt for 41. 6s ; and 
the regiſter of the court exhibited a depoſition of the bea- 
dle touching the contempt ; which being read, 'the*faid 
Richard Bentley, according to the uſage of the untverſity, 
was ſuſpended from all his degrees: That time out of 
mind there hath been a cuſtom, for the chaneellor or vice- 
chancellor to ſummon a congregation, confifting» of ſuch 


and ſuch particular .members, whe are ſpeciſud in the 


return; who have uſed to examine and determine al! 
| : matters 


f 
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read the-depoſition and the ſeveral acts of court, the ſai 


Richard Bentley by judgment of the cot tion afore- 


ſaid was degraded : That he has not yet ſubmitted Min feff 


for theſe cauſes (ſaving the authority of the univerſity) 
they cannot reſtore him, 7 
KC ons argued by Cheſhyre ſerjeant for a peremptory 
mandamus ; that the return was inſufficient for the un- 
certainty in divers inſtances ; that deprivation of acade- 
mical degrees is now become a matter of great conſe- 
quence, 3 there are many preferments and privi- 
leges Which by act of parliament can only ſubſiſt in dig- 
nified clergymen, ſo that thoſe degrees which at firſt were 
only titles of honour, do now affect men in thelr freeholds 
and poſſeſſions; that the cauſes alledged are none of them 
ſufficient to warrant a ſuſpenſion ; that if they were ſuffi- 
cient, yet that the proceeding it ſelf was illegal, and par- 
ticularly becauſe here was no notice given to Bentley, to 
come in and defend himſelf againſt the charge” Sehn 
tempt ; that if the vicechancellor's ſuſpenſion was legal, 
yet the deprivation by the congregation was not ſo, not 
only becauſe alſo in this caſe there was no ſummons to 
appear before the congregation, but likewiſe becauſe the 
accuſation was not made out to them in a proper man- 


ner, being only- upon the narration and report of the 


vicechancellor,, 

On the other hand, it was argued by Comyns ſerjeant, 
r the univerſity; that the nature of the proceeding at 

the ſuit of Dr Middleton, is no more than an outlawry 

or excommunitation,' to compel the appearance of the 

party that the return amounts to ſhewing à juriſdition 

to hold plea, an action properly inſtituted againſt him, 


. his contempt to the court, for which he was ſuſpended, 


and afterwards upon his noh-ſubmiſſion deprived ; that it 


. 


| Þ true, degrots in the eee e firt Introduced to 


encourage learning and learned meh, but then it is no 
| Sax © . 4 J | 18 4 
conſequence that if learned men miſbehave themſelves 


Adey may not be fuſpended or deprived : that it is agree- 
- ble to the methods both of the common and DP Jaw 


F$9urtg, c puniſh conteimptuous words, without calling 
an the party, and giving him an opportunity to commit 
| OP NY YE ee 


to 14 of the ſaid univerſity : And cerefbfe thut 
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the like a ſecond time; that the method of the Whole 
roceeding both as to the ſuſpenſion, and what was done 
y the congregation, being according to the courſe of 
their own courts, is right, altho' it may not tally with 
the method of common law proceedings. 

Pratt chief juſtice: This is a caſe of great conſequence, 
not only as to the gentleman who is deprived, but like. 
wiſe as it will affect all the members of the univerſity in 
Rm. I think the return hath fully juſtified us ig 
ending the mandamus, as it ſhews that the power of the 
vicechancellor and the congregation is only to deprive 
for a reaſonable cauſe ; and as it is not pretended there 
is any viſitor, or any other juriſdiction to examine into 
the reaſonableneſs of the deprivation, but that of this 
court, It is the happineſs of our conſtitution, that to 
prevent any injuſtice, no man is to be concluded by the 
firſt judgment; but that if he apprehends himſelf to be 
aggrieved, he hath another court to which he can reſort 
for relief; for this purpoſe, the law furniſhes him with 
appeals, with writs of error and falſe 1 : and leſt 
in this particular caſe the party ſhould e remedileſs, it 
was become abſolutely l for this court to require 
the univerſity to lay the ſtate of their proceedings befote 
us ; that if they have erred, they party may have right 
done him, or if they have acted according to the rules of 
law, that their acts may be confirmed, As to the pro- 
ceeding againſt Dr. Bentley, it muſt be agreed, that the 
vicechancellor had cognizance of the cauſe, and ſo the 
ſuit was well zoſtituted againſt him, I muſt likewiſe take 
the proceſs to compel an appearance to be regular, being 

averred to be according to the courſe of that court, As 
to Dr, Bentley's behaviour upon being ſerved with the 
proceſs, I muſt ſay it was very indecent; and I can tell 

im if he had ſaid as much of our proceſs, we would have 
laid him by the heels for it: he is not to arraign the 
Juſtice of the proceedings out of court, before an officer 
who hath no power to examine it. When he ſaid the 
vicechancellor acted fooliſhly, it was what he might have 
been bound over for to his good behaviour ; but 1 believe 
it is alſo eſtabliſhed, that ſuch a behaviour will not war- 
rant a ſuſpenſion or deprivation, I cannot think the 


evidence of this contempt was ſufficient : it doth not ap- 
pear to have been upon oath as it ſhould have been, But 
be theſe matters how they will, ye ſurely he could never 
be deprived without notice. I do not obſerve but it is 
a tptal deprivation, and not temporary only, as was ſaid 
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at the bar. As to the proceedings before the congrega- 
tion ; it doth not appear they reheard the matter, any 
otherwiſe than by the relation of the vicechancellor : 
they ſhould have adjudged all the facts again, and have 
averred, that the deprivation was for them: whereas the 
ſaying, that for theſe cauſes they deprived him, amounts 
to no more than that the vicechancellor told them ſo. 
The vicechancellor's authority ought to be ſupported, 
for the ſake of keeping peace within the univerſity ; but 
then he muſt act according to law, which I do not think 
he has done in this caſe; 

Powis juſtice aſſented. 

Eyre juſtice : The univerſity, unleſs they had a viſitor; 
are certainly accountable to this court, As to the depri- 
vation, I am not Tatisfied, that for a contempt to the 
vicechancellor's court, the congregation (which is ano- 
ther court) can deprive ; for it is not à contempt to the 
univerſity in general; arid it is not ſaid in the return, 
that for contempts to the vicechancellor the congrega- 
tion can deprive, Every court hath a power to puniſh 
contempts to it ſelf ; but I never till now heard of one 
court's reſenting a contempt to another, But ſurely for 
a contempt they cannot deprive : or if they could de- 
prive, it can never be done without notice. Tho” the 
vicechancellor had juriſdiction in this matter, yet in vir- 
tue of our ſiperintendency over all inferior Juriſdictions, 
we muſt take care he do not abuſe his authority, Thus 
we do prohibit the ſpiritual courts, till they give a copy 
of the libel, in all caſes within their juriſdiction, 

Forteſcue ' juſtice ; If they had returned a viſitor, it 
would be ſomething ; but without that, they muſt ſubmit 
to the judgment of this court; which is no more than 
exempt juriſdictions (as, the county palatine, which hath 
Jura regalia) do, A deprivation can never be the propet 
puniſhment for a contempt ; becauſe it cannot hold in 
the caſe of under-graduates, I think the behaviour of 
Dr Bentley was a contempt, for which he might be 
bound to his good behaviour, as it was out of court. 
There is another thing conſiderable in this caſe, whether 
upon any account the univerſity can deprive a man of his 
degrees; becauſe he is in from the crown, whence the 
power originally flows. Beſides, the objection for want 
of notice Can never be got over. The laws both of god 
and man do give the party an opportunity to make his de- 
fence if he has any. Str. 557. 

Vor. I, 1 e 
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Afterwards, H. 10 Gro, This caſe was argued a ſe. 
cond time by Mr. Reeve for a peremptory mandamug , 
that indeed if the univerſity had returned that the kin 
was their viſitor, as they might have done, it would have 
put an end to the diſpute here z but not having returned 
that they had a viſitor, if it appears by the return that 
the proceedings in the univerſity have not been agreeable 
to the rules of juſtice, a peremptory mandamus ought to 
iſſue : "That when degrees in the 9 are conferred 
upon a perſon, he hath thereby a freehol 


in them, and 
will be intitled to ſeveral privileges and advantages an- 
nexed to them by acts of parliament, of which this court 
muſt take notice: That as to the clauſe in queen Eliza- 
beth's charter, that no other juſtice or judge ſhall intro- 
mit; this is no more than a grant of cognizance of pleas 
excluſive of other courts, and muſt be governed by the 
rules the law hath provided relating to ſuch ſort of grants, 
by which the courts above are not deprived abſolutely of 
Juriſdiction : for if an action is commenced in this court 
ainſt a ſcholar of the univerſity, the univerſity may 
claim cognizance of the plea by virtue of theſe letters 
patent and the act of parliament, and if they make their 
claim properly and in time it muſt be allowed, and the 
proceedings — will be ſtopt; but if the univerſi 
doth not make their claim the firſt day, this court will 
proceed notwithſtanding this grant; and fo it was held, 
H. 11 An. in the caſe of Perne and Manners, where an 
action upon the caſe was brought againſt the defendant, a 
member of the univerſity, inhabiting within their juriſ- 
dition ; the bill was of Eaſter term 11 An. and the de- 
fendant had an imparlance till the firſt day. of Trinity 
term following ; after which, and before plea pleaded, 
the univerſity of Cambridge by their attorney demanded 
cognizance, and ſet out the letters patent and act of 
parliament before mentioned; and the claim was diſallow- 
ed, becauſe it was not gyade the firſt day; and they held, 
that the act of parliament in this caſe made no difference, 
becauſe it confirmed this franchiſe only as it was granted, 
namely, a grant of excluſive cognizance, but the claim 
of it muſt be according to the rules of the law. He 
admitted, that the facts ſet out in the return were con- 
tempts to the vicechancellor's court, which they might 
have puniſhed, if they proceeded according to the rules 
of law. He ſaid, that court was a court of record, and 
therefore might have ſet a fine, and impriſoned the party 
till it was paid, which is a proper puniſhment for a con- 
tempt; 
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tempt z but that ſuſpenſion is not a proper puniſhment 


for a contempt ! That a corporation cannot ſuſpend a 
member of their body, for a contempt to one of their 
courts z and if they had returned a cuſtom to ſuſpend for 
a contempt, it would be an unreaſonable cuſtom, and void : 
That although the return is, that they may deprive for 
a reaſonable cauſe, yet here is no reaſonable cauſe ; for 
it cannot be reaſonable for the congregation to degrade 
for a contempt or contumacy to another court ; and it 
is not ſaid that he was guilty of contumacy to the con- 
Sc And beſides, that it came very odly before 

e congregation ; for it did not come by way of appeal, 
but by the vicechancellor's narration or report, But he 
relied upon it, that there was a fatal fault in the return, 
which could not be anſwered ; which was, that it did 
not appear the doctor was ſummoned, or had notice of 
theſe proceedings againſt him, ſo that he had no op- 
portunity to make his defence ; and to condemn a per- 
ſon without hearing him, or giving him an opportu- 
mn of defending himſelf, is contrary to natural juſtice, 
and ſuch proceedings have been always held illegal and 
void by this court, 

York, —_— general, on the other ſide argued for 
the univerſity. He ſaid, as to the point of want of ſum- 
mons, he did admit, unleſs this cafe could be diſtinguiſh- 
ed from the caſes of members of corporations, it would 
be againſt the univerſity, The caſe, he ſaid, was of 
great conſequence ; becauſe the franchiſes and privileges 
of the univerſity were concerned on the one hand, and 
the rights and liberties of the members thereof on the 
other, He obſerved, that there were two general queſ- 
tions in this caſe : The one, whether a writ of manda- 
mus will lie, to reſtore Dr Bentley to his aeademical 
degrees ; the other, whether the cauſe of depriving the 
doctor of his degrees, ſet out in the return is ſufficient, 
and the return good; as to the former, he ſaid, that the 
court having already determined that the writ of manda- 
mus was good and did well lie; he would acquieſce un- 
der that determination: but as the other ſide had agreed, 
that if the univerſity had returned a viſitor, it would have 
put an end to this mandamus ; ſo he could not but ob- 
ferve, that if there was a viſitor, if the doctor was ag- 
2 by theſe proceedings of the univerſity, he might 

ave made his application there, As to the ſecond point, 
the return conſiſteth of two parts; firſt, the ſuſpenſion 


by the vice chancellor's court; and ſccondly, the degra- 
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dation by the congregation. As to the former of theſe, 
namely, the validity of the ſuſpenſion by the vicechan- 


 cellor's court; it was objected (he obſerved) that Dr 
Bentley was not heard in that court againſt the contempt, 
and that it is againſt natural juſtice a man ſhould be 


condemned without being heard : Unto which he an- 
ſwered, that it muſt be admitted there was no neceſlity 
that Dr Bentley ſhould be actually heard; but if he had 
an opportunity to be heard, that would be ſufficient ; 
now he had an opportunity to be heard ; for he was ſerved 
with proceſs to appear at the next court, and if he had 
paid obedience to that proceſs, he had heard the charge 
againſt him, againſt which he might have made his de- 
fence : That there was no neceſſity to iſſue out a ſum- 
mons, or to give him new notice, to come and anſwer 
the contempt ; fox if a perſon commits a contempt to this 
court, or to the court of chancery, by declaring he will 
not obey the proceſs of the court, by beating an officer 
executing the proceſs of the court, or by ſpeaking reflect- 
ing or contemptuous words of any of the judges, upon 
an affidavit made of the fact, he will be committed, 
without hearing him ; for it is looked on to be a vain 
thing, when he hath committed. a contempt before, to 
make a rule of court to give him an © whe” of com- 
mitting a new contempt againſt it, This is the rule in 
this court, and in chancery ; and it is alſo the rule in the 
canon and civil laws. And that is conſiderable in this 
caſe, becauſe the proceeding of the vicechancellor's court 
is according to thoſe laws. By the civil law they may 
proceed againſt a contumacious perſon, without any new 
citation, And the proceedings in the vicechancellor's 
court being according to the rules of the civil law, tho” 
this court ſhould examine them, yet they muſt be exa- 
mined according to the rules of that law, The cauſe of 
ſuit was within the juriſdiction of the vicechancellor's 
court, and this was a contempt in that cauſe ; and if that 
court had a juriſdiction, all the objections as to the irre- 
gularity of the proceedings will be out of the caſe, "Their 
pr ings are confirmed by the queen's letters patents, 
as far as ſhe could do it; but the crown cannot erect a 
court to proceed according to the civil law by charter, 
therefore an act of parliament was neceſſary ; an act ac- 
cordingly paſſed, to confirm the letters patent, in which 
letters patent the excluſive words are exceeding ſtrong, 
as well as the confirmation of all their liberties and privi- 
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to ſay, Dr Bentley was ſuſpended according to the cuſtom 
of the univerſity, but there ought to be a cuſtom parti- 
cularly ſet out for that purpoſe: To which he anſwered, 
that in proceedings in inferior courts, it is always allow- 
ed to ſay, they were accarding to the cuſtom of the 
court, As to the objection, that ſuſpenſion from the aca- 
demical degrees, is not a proper puniſhment for a con- 
tempt to a court; he anſwered that by the rules of the 
civil law it is the only proper puniſhment, And it is 
like an outlawry in the temporal courts ; it is to compel 
the party to come in and anſwer ; and upon his doing 
that, the ſuſpenſion is taken off. And theſe degrees can- 
not properly be called freeholds, nor civil temporal rights: 
they were originally only in nature of licences to profeſ- 
ſors in fevers profeſſorſhips, and are now titles of diſ- 
tinction and precedence, The power of granting degrees 
flows from the crown. If the crown well an univerſity, 


the power of conferring degrees is incident to the grant. 


Some old degrees the univerſity hath abrogated, ſome 
new ones they have erected ; and they are taken notice 
of in acts of parliament for collateral purpoſes ; and tho? 
the acts have annexed collateral privileges to them, that 
will not alter the nature of them, hor take away the 
power the univerſity had over them before, It doth not 


follow, that if temporal rights are annexed to theſe de- 


grees, the univerſity would be deprived of their power 
of degrading. A biſhop hath a freehold in his biſhop- 
rick, and a right to fit and vote in parliament ; yet he 
may be deprived by his metropolitan. And if courts have 
a juriſdiction and power to proceed by rules different 
from the common law; this court will not examine into 
the regularity of their proceedings on a mandamus, And 
therefore if a mandamus is pranted to reſtore a fellow of 
a college ; if they return a viſitor, tho' his ſentence hath 
deen irregular, it is not examinable here, So if the ec» 
eleſiaſtical court excommunicate a perſon without a eita- 
tion z this court will not grant a prohibition, but the 
party muſt appeal, When a prohibition is granted to the 
vicechancellor's court, for not granting a copy of a libel ; 
that is by reaſon of the expreſs words of an act of parlia- 
ment, And if an act of parliament ſhould enact, that 
no certiorari ſhould lie, to remoye convictions of juſtices 
of the peace for ſuch and.ſuch offences j tho' the juſtices 
ſhould convict the party without ſummoning him, no 
certiorari would be granted by this court, to remove ſuch 
{ conviction, As to the objection, that by this means 
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the vicechancellor's court would have an uncontrolable 


„ juriſdiction without appeal, and that it is unreaſonable a 


man ſhould be concluded by the firſt determination; he 
anſwered that an appeal lay from the vicechancellor's 
court to the congregation, And then as to the degrada- 


tion by the congregation ; he ſaid, that the whole pro- 


ceeding againſt | r Bentley ought to be conſidered as the 
act of the court of the univerſity, For by the letters pa- 
tent the grant is to the . maſters and ſcholars, 
that they, to wit, the chancellor maſters and ſcholars, 
which is the whole body of the univerſity, and their loca 
tenentes, ſhould have cognizance; and therefore the con- 
gregation are to be conſidered as the judges of the court, 
and the vicechancellor only as their official; that the 


court uſually held before the vicechancellor, might be 


heid before the congregation ; that by the civil law, where 
there is a commiſſary, he hath only part of the jurifdic- 
tion, the reſt remains in the ordinary, and that the ordi- 
nary may proceed upon a report made by his official. So 
here, the congregation might proceed upon the report of 
the vicechancellor, which in this caſe he made to them, 
As to the objection, which he ſaid had been made, that 
if the degradation ſtood, Dr Bentley would be deprived 

| heard, without pro- 
ſpect of being reſtored ; he anſwered, that this was but 
in nature of a proceſs to compel Dr Bentley to appear; 
and that it is the general rule of all coufts, and of all 
laws, that when the party comes and clears his contempt, 
he ſhall be reſtored : that this privilege of ſuſpending de- 
greces, and degrading, was agreeable to the delvillegs 
which all other univerſities enjoyed ; and that it was ne- 
ceſſary, that univerſities ſhould have a ſummary method 
of proceeding. For which reaſons he inſiſted, the return 
ws good, and that no peremptory mandamus ought. to 
iflue, 

Mr. Reeve, by way of reply, inſiſted, that tho' great 
ſtreſs had been laid upon the allegations in the return in 
its ſeveral parts, that the facts were done according to the 
cuſtom of the univerſity, this was not ſufficient to make 
the return good. For the grant in the letters patent of 
queen Elizabcth is, that the univerſity ſhould hold a court 


according to their laws and cuſtoms before that time 


uſed z therefore if they have a method of proceeding by 
the civil law, which hath been always uſed, that ought 
to have been averred ſpecially ; and without it, this co 
cannot take notice of it under that general allegation, 
| but 
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but muſt intend the proceedings are according to the rules 
of the common law. It is true, in caſes of inferior 
courts, ſuch an allegation is enough, becauſe their pro- 
ceedings are agreeable to the common law; but if the 
rules of the common law are to be excluded, ſuch a cu- 
ſtom muſt be ſpecially ſet out. And as to the objection, 
that the vicechancellor's court is part of the congregation, 
and that the congregation is held before the whole body ; 
the firſt is not alledged ſo to be in the return; and as 
to the laſt, the congregation conſiſts of the chancellor or 
vicechancellor, or his locum tenens, and the regents 
and non-regents, which is not the whole body of the 


univerſity, 


On the 7th of February 1723, the lord chief juſtice 
Pratt delivered the opinion of the court, that the return 
was ill ; becauſe fince it is not ſhewn in the return, that 
the proceedings in the vicechancellor's court or the con- 
gregation are according to the rules of the civil law, they 
mult be intended to be agreeable to the rules of the com- 
mon law; and if ſo, it not appearing the party hath any 


redreſs by applying to another court, this court will re- 


lieve him, if he hath been proceeded againſt, and degra- 
ded, without being heard, which is contrary to natural 
juſtice, This caſe therefore will fall under the rules for 
removing of members of corporations ; which cannot be 
done without ſummoning the party, and giving him an 
opportunity of being heard, The caſes determined upon 
that head are ſo numerous, and the rule fo well ſettled 
and known, that it cannot now be diſputed ; for want of 
doing which, the ſuſpenſion or degradation cannot be 
ſupported, And therefore a peremptory mandamus was 
granted. L. Raym. 1334. 

H. 9 G. 2. Dr Multer's cafe, A mandamus was di- 
rected to Dr Richard Walker, vicemaſter of Trinity col- 
lege in Cambridge, reciting the ſtatutes of the college, 
and that thereby it was ordained, that in caſe the maſter 
of the ſaid college ſhould at any time be examined before 
the viſitor the biſhop of Ely, and be lawfully convicted 
before the ſaid viſitor of dilapidation of the goods of the 
college, or violation of the ſtatutes, he ſhould without 
delay be deprived of the office of maſter by the vicemaſter 
of the ſaid college, and that without appeal: And that a 
cauſe of office was lately depending before Thomas lord 
biſhop of Ely, then and till viſitor, at the promotion of 
Robert Jackſon clerk, one of the fellows of the ſaid col - 


lege, againſt Dr Richard Bentley maſter of the ſaid col- 
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lege, for dilapidation of the goods of the ſaid college and 


violation of the ſtatutes, wherein ſeveral articles were ex- 
hibited for that purpoſe, and that a prohibition and after. 
wards a conſultation was awarded upon the ſaid articles to 
the ſaid biſhop of Ely the viſitor : And that the ſaid biſhop, 
having conſidered the evidence on both fides, did adjudge 


as viſitor aforeſaid, that the ſaid Dr Richard Bentley was 


guilty of dilapidation, and violation of the ſtatutes, and 
thereby incurred the penalty of deprivation of his office ; 
which ſaid ſentence is ſtill in force: And that it is the 
duty of the ſaid Richard Walker as vicemaſter, to exe, 
cute the ſaid ſentence, by depriving the ſaid Dr Richard 


- Bentley of his office of maſter : And that the ſaid Dr 


- 


Walker, having had due notice. of the ſentence, and being 
duly required to deprive him, neglects and refuſes ſo to 
do: The writ therefore commands him without delay to 


deprive the ſaid Dr Bentley of the ſaid office of maſter of 


the ſaid college, or to ſhew cauſe to the contrary, Dr 
Walker returns, that the ſtatute appointing the biſhop of 
Ely viſitor is void; and that the college being of royal 
foundation, the king only is viſitor, By lord Hardwicke 
chief juſtice ; There are two things which ſeem to be 
aimed at by this writ and return, which 1 do not ſee that 
the court can do; firſt, to aid the juriſdiction of the bi- 
ſhop of Ely as viſitor ; ſecondly, to determine that the 
king is general viſitor, But the writ in this caſe is fel 
de k for it ſuggeſts that the biſhop is viſitor of the col- 
lege, and if ſo, he may viſit, and remove, or puniſh the 
vicemaſter, and we could do no more: And on the con- 
trary, if the king be viſitor, as the return ſuggeſts, you 
may apply to the king for him to viſit. And on the laſt 
day of the term, the court quaſhed the writ of mandamus ; 
but ſaid they did not intend it ſhould be underſtood, that 
they had thereby determined whether the king or the bi- 
mop is general viſitor, Caf. Hardwicke, 212. | 
n the caſe of the King and the biſhop of Ely, E. 23 
G. 2. This caſe. came to be conſidered, whether the bi- 
ſhop of Ely was viſitor or not ; but not determined. The 
caſe was, a rule was made to ſhew cauſe, why a manda- 
mus ſhould not go ta the biſhop of Ely, commanding him 
to hear an'appeal made ta him as viſor of Trinity col- 
lege in Cambridge, by Dr Edward Vernon, who has 
therein complained, that he has been wrongfully deprived 
of his ſenior fellowſhip in the college, contrary to the 
ſtatutes thereof, made upon affidavits that the biſhop de- 
elined hearing the appeal, until he could be ſatisfied that 
| | he 
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he had a right to viſit the college. By Lee chief juſtice 
it appears from the affidavits, that there has been an 
peal to the biſhop as viſitor ; that the biſhop has declined 
exerciſing any viſitatorial power, in order to take the opi- 
nion of this court whether he has any right to exerciſe it. 
This is a controverted queſtion, and it 1s not at. all clear 
to the court who is viſitor; and if we had ſeen and 
read all the ſtatutes of the college, we have no authority 
to determine who is viſitor, that being the proper pro- 
vince of a jury,—And the rule was diſcharged. 1 Vilſen, 
266. | 
But altho' the king's courts may not interfere with re- 
gard to the private ſtatutes of the ſociety, as eſtabliſhed 
Y 


the founder; yet as to the publick laws of the land, 


it ſeemeth that they may interfere, for over theſe the 
founder could give to the viſitor no excluſive juriſdiction, 
As in the caſe of St Jobn's college in Cambridge, M. 5 V. 
By the act of the 1 . it was enacted, that if any gover- 
nor, head, or fellow of any college or hall in either of 
the univerſities, ſhould neglect or refuſe to take the 
oaths, for fix months after the firſt day of Auguſt then 
next following; ſuch government, headſhip, or fellow- 
ſhip ſhould be void. Several of the fellows of that col- 
lege had not taken the oaths purſuant to the ſtatute, and 
thereupon a mandamus was directed to Humphrey Gower, 
head of that college, ſetting forth the act, and that ſuch 
fellows had not token the gaths, and that they ſtil] con- 
tinued in their fellowſhips ; therefore by this writ they 
were commanded to remove them, or to ſhew cauſe, 
They return, that the college was founded by Margaret 
counteſs of Richmond; that the biſhop of Ely for the 
time being was by her appointed viſitor; and on their 
behalf it was objected, that a mandamus is a remedial 
writ z that no precedent can be produced where it hath 
been granted to expel perſons, but always to reſtore them 
to places of which they had been deprived ; and that it 
will not lie, where there is a local and proper viſitor. 
But by Holt chief juſtice : The viſitor is made by the 
founder, and is the proper judge of the laws of the col- 
lege; he is to determine offences againſt theſe private 
laws; but where the law of tie land is diſobeyed, (as it 
is in this caſe) the court of king's bench will take notice 
thereof, notwithſtanding the vilitor ; and the proper re- 
medy to put the law in execution is by a mandamus, 
But the cauſe was adjourned. And in the act of the 1 G. 
t. 13. for taking the oaths in like manner, it is 13 

provided, 
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provided, that the court of king's bench by mandamus 
ſhall compel a perſon to be admitted into a place vacated 
for want of taking the oaths as aforeſaid. 4 Mod. 233. 
Viner. Mandamus, H. 2. 

Alſo, where there is a particular truſt to be executed 
by the college, a court of equity will interfere to carry 
that truſt into execution. As in the caſe of Green and 
Rentherforth, May 23, 1750. The plaintiff exhibited his 
bill againſt the maſter, fellows, and ſcholars of St John's 
college in Cambridge, to oblige Dr Rutherforth to deli. 
ver up a preſentation made by the college of him to the 
rectory and pariſh church of Barrow in Suffolk, to re- 
train his having inſtitution and induction thereon, and to 
preſent the plaintiff under their common ſeal ; ſetting 
forth, that Dr John Bowton, a fellow of the ſaid college, 
by his will deviſed to the maſter, fellows, and ſcholars of 
the ſaid college, and their ſucceſſors, the perpetual ad- 
yowſon of this rectory in truſt, that whenever the church 
mall be void, they ſhall —— one of his name and kin- 
dred, if there be any ſuch capable thereof in the college ; 
if no ſuch, then that they preſent the ſenior divine Hen 
fellow of the college ; and on his refuſal, the next ſenior 
divine, and fo downward : That the laſt incumbent dy- 
ing, it was offered to the ſenior fellow, and on his refu- 
ſal to the next, till it came to the plaintiff's turn as next 
ſenior on the divinity line, who offered to take it; but 
the defendant inſiſted, that he, being doctor in divinity, 
was to be conſidered as the perſon deſcribed by the teſta- 
tor, and interpoſed by appeal to the biſhop of Ely as 
viſitor; on hearing which, the biſhop was of opinion, 
that Dr Rutherforth was within the deſcription of the 
will, and therefore required them to preſent him. The 
plaintiff inſiſted, that as the advowſon was deviſed to the 
college under particular truſt by a third perſon (not the 
founder), the viſitor had not juriſdiction to determine of 
the preſentation, or to interpoſe in execution of the truſt 
and therefore prays, that the preſentation may be cancel- 
led, and that the college may be directed to preſent him 
as intitled under the truſt of the will, Dr Rutherforth 
leaded to the juriſdiction of the court. By Sir John 
trange maſter of the rolls, and the lord chancellor Hard- 
wicke : If this had been a general bequeſt of an advow- 
ſon to the college, without any particular truſt annexed, 
it would have Fallen under the general regulations con- 
trouling all the other property of that nature, as an ob- 
ject of the viſitatorial power; but this is circumſcribed 
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by particular, expreſs truſt, inconſiſtent with the regula- 
tions by which the other property is to be governed, and 
therefore proper for the juriſdiction of this court, ſtand- 
ing on ſpecial circumſtances peculiar to it ſelf; which 
puts an end to the viſitor's power over it. If it had been 
deviſed to a ſtranger on the ſame truſt, there could then 
be no pretence to ſay that in ſuch caſe the viſitor would 
have had any power over it, but the college muſt have 
deen obliged to apply to this court to compel the execu- 
tion. And it cannot differ the caſe, that the college hap- 
pened to be the truſtees, Suppoſe it had been on truſt to 
preſent a member of another college, the viſitor of this 
could have no power over it; and the preſent cafe differs 
not in ſubſtance from that.— And the plea to the juriſ- 
dition, as being in the viſitor, was over · ruled. 1 Yezey, 


402. 
7. 


Peter- houſe college in the univerſity of Cambridge, to 
admit Thomas Rogers to a fellowſhip of that college, 
upon an affidavit of his election. A motion was made to 
ſuperſede this writ, upon affidavits of thcre being a vi- 
ſitor, namely, the biſhop of Ely, But the court put 
the maſter to make a return, and refuſed to deter- 
mine the point upon affidavits, where the other party 
had no opportunity to right himſelf by an action. Str. 


T. 13 Gee. 2. The King and JPhaly, A manda- Returnof « vid- 
mus was granted, directed to the defendant as maſter of tor by affidavic, 


ty, 
1139. 
I Viſit 
8. T. 6 Geo. 2. Bentley againſt the biſhop of Ely. In yarns 


as 1 te : 
| rohibition, Dr Bentley the plaintiff declared, that kin — 

* Heary the eighth on the 19th of December in the 13t — 
* year of his reign founded Trinity college in Cambridge, 

Wa and that queen Elizabeth made a body of ſtatutes, the 

"x fortieth whereof is intitled De magi/tri ſi res exigat amotione; 

f and ſpeaking of the biſhop of Ely, there are the words 

* corrigat, puniat, expellat : that he was cited to appear be- 

N fore the biſhop as ſpecial viſitor appointed by the ſaid 

1 40th ſtatute of Elizabeth, to anſwer to ſixty- four articles, 

1 which are inſiſted upon as violations of the ſtatutes, ſome 

, of which are long before the laſt act of grace, and others 

of them are for ſetting the college ſeal in conjunction 


with the fellows, The biſhop for a conſultation ſets out 
a former ſtatute of Ed. 6. in theſe words, viſitator epif- 
copus ' Elienſis fit ; and avers that he is viſitor general, 
and as ſuch hath a right to proceed upon the articles. 
And on demurrer, after ſeveral arguments, theſe points 


were ruled ; 
o Firſty 
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Firſt, that tho' ſeveral of the facts charged appear to 
be before the act of grace; yet they are not pardoned by 
that ſtatute, but are Neil inquirable by the viſitor. There 
are two ſorts of corporations, one for publick govern- 
ment, the other for private charities. The former of 
theſe are. governed by the common law ; but the latter 
is the creature of the founder, and governed by his pri- 
vate laws. Not that the particular perſons are exempted 
from the common law, but the body in general is : and 
as theſe are private laws, they are in the nature of truſts, 
and the breach of them is no crime cognizable by the 
common law, 'The king's power of pardoning ariſeth 
from his having the executive power in him; and tho' 
in this caſe the king is founder, yet the hreach of his 
private ſtatutes are not crimes againſt the crown, The 
crimes pardoned are ſuch as are againſt the publick 
laws and ſtatutes of the realm; whereas theſe are in the 
nature of domeſtick rules for the better ordering of a pri- 
vate family. ; 

Secondly, that tho' ſeveral of the crimes imputed to 
him, for violations of the ſtatutes of the college, appear 

have been done by him in conjunction with others ; 
yet that is no reaſon to exclude the inquiry of the 
viſitor, If a whole body join together in — an un- 
lawful act, they are . puniſhable in their natural 
capacity. | 

Thirdly, that by the ſtatute of Edw. 6. the biſhop of 
Ely and his ſucceſſors are appointed general viſitors ; it 
being Epiſcopus Elienſis without any chriſtian name, which 


hall extend to the biſhop and his ſucceſſors without the 


words for the time being. | | 

Fourthly, that tho' the three former determinations are 
in favour of the ſuit below, yet the prohibition ought to 
ſtand ; becauſe the biſhop hath not cited the doctor upon 
the foot of his general viſitatorial power, but as a ſpecial 
viſitor appointed by the 4oth ſtatute of Elia. which the 
court ſaid, he was nat. For being before appointed ge- 


neral viſitor, there remained no further power in the crown 
with regard to enlarging the viſitatorial power, They 


ſaid it was a queſtion they would not determine, whether 
when the crown has given ſtatutes and appointed a viſitor, 
the ſucceſſor can any way alter or annul the former ſta- 
tutes: the practice indeed has been otherwiſe ; but it hath 
never been determined to be good. For this laſt reaſon, 
they were all of opinion, that the prohibition ought to 
ſtan d. Ns * 2 3 2 . * , Y 

= Note, 
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Note, upori a writ of error in parliament, this judgment 
was reverſed ; and the lords went into the conſideration 
of the ſeveral articles, and as to ſome granted a prohibi- 
tion, and as to others a conſultation. Str. 912. 

9. E. 1 Geo. 2. X. and the biſhop of Cheſter. Man- d. where » 


damus directed to the biſhop as warden of Mancheſter 
college, to admit a chaplain, The biſhop returns, that 
by the royal foundation, he is appointed viſitor. And 
upon argument it was objected, that thu" a mandamus 
will not lie where there is a viſitor free from any objec- 
tion, yet here the two offices being in the ſame perſon, 
he cannot viſit himſelf; and no caſe can be ſhewn, where 
the founder hath once granted the whole out of him, and 
on ſuch a tempo ſuſpenſion it hath reſulted back. 
And by the court ; it is plain he cannot viſit now, be- 
cauſe his power is ſuſpended ; and theſe are powers that 
may ceaſe, and revive, without inconvenience ; ſince 
there is this court to reſort to, In a lay corporation, the 
founder and his heirs are viſitors ; in a ſpiritual corpora- 
tion, the juriſdiction is here, unleſs there be an expreſs 
viſitor appointed : the ground of our interpoſing in this 


caſe is, that at preſent there is no other viſitatorial power 


In being. And a peremptory mandamus was. granted, 
Ir. 797. 
Afterwards, an act of parliament was made, 2 C. 2. 


c. 29. impowering the king to viſit the collegiate church 


of Mancheſter, during ſuch time as the wardenthip of the 
ſaid church is or ſhall be held in commendam with the 


biſhopriek of Chefter. 
to. H. 30 G. 2. The maſter and ſenior fellows of St 


| * college in Cambridge, againſt the reverend Thomas 


adington, clerk, It was moved in behalf of the maſter 
and ſenior fellows of the ſaid college for a prohibition ; to 
prohibit the biſhop of Ely from proceeding as ſuppoſed 
viſitor of the ſaid college, on an appeal promoted by the 
ſaid Mr Todington for their not electing him fellow, 
The ſuggeftion ſtated, that the biſhop of Ely for the 
time being is not diſitor of the ſaid college, as to elections 
into fellowſhips or other offices in the ſaid college, nor 
hath any viſitatorial power or juriſdiction whatſoever over 
the maſter and fellows of the ſaid college or any of them 
in that reſpect: 
That by an indenture tripartite, made the 27th day of 


October in the 22d year of the reign of king Henry the 


eighth, between Sir Anthony Fitzherbert, knight, then 


one of the king's juſtices of his common pleas, and: John 
Keton, 


Where it is Mf. 
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puted whether a 
perſon is viſitor 
or not, the 
king's courts are 
to determine the 
cauſe, 
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Keton, doctor in divinity, and canon of the cathedral 


church of Saliſbury, on one part; the chapter of South. 


well, on the ſecond part; and the then maſter, fellows, 
and ſcholars of the college of St John afereſaid, on the 
third part; it was covenanted and agreed between the 
ſaid parties, for them, their heirs and ſucceſſors for ever, 
in form following: That is to ſay, 

That the ſaid maſter fellows and ſcholars of St John's 
aforeſaid had granted for them and their ſucceſſors for 
ever, unto the ſaid Dr Keton, that he for himſelf, at the 
nomination. and appointment as thereafter ſhould be ex- 
preſſed, ſhould have two fellows and two ſcholars founded 
and ſuſtained at the coſts only of the ſaid maſter fellows 
and ſcholars within the college of 8t John aforeſaid, there 
to continue for ever of his foundation, over and above 
other fellows and ſcholars there founded or thereafter to 
be founded by the foundreſs of the ſaid college or any 
other perſon that then had given or thereafter ſhould give 
lands or goods to ſuch purpoſe or intent : 

That the ſaid maſter fellows and ſcholars of the ſaid 
college thereby covenanted and granted unto the ſaid Sir 
Anthony Fitzherbert, Dr Keton, and to the ſaid chapter, 
and . heirs and ſucceſſors, that the ſaid fellows and 
ſcholars of the foundation of the ſaid Dr Keton, ſhould 
have and enjoy all manner of profits, as well meat drink 
and wages, as all other commodities eaſements and liberties, 
like and in as large manner as other fellows and ſcholars 
of the ſame oollege (by the foundreſs's foundation of the 
ſame college) then had, or in time then coming ſhould 
have, in any manner of wiſe, at the proper coſts and 
charges of the ſame maſter fellows and ſcholars of the 
college of St John aforeſaid, and their ſucceſſors for ever: 

That the ſame maſter fellows and ſcholars by the ſaid 
indenture covenanted and granted unto the ſaid Sir An- 
thony Fitzherbert, Dr Keton, and chapter of Southwell, 
and to their heirs and ſucceſſors, that the ſame two fel- 
lows of the foundation of the ſaid Dr Keton, ſhould re- 
ceive of the ſaid maſter fellows and ſcholars and their ſuc- 
ceſſors every year 11 6s 8d, over and above the wages 
limited to other fellows of the foundreſs's foundation; 
that. is to ſay, to either of them 13s 4d, at the feaſts of 
Eaſter and St Michael yearly, by even portions : 

That the ſaid maſter fellows and ſcholars thereby co- 
venanted and granted, for them and their ſueceſſors, unto 
the ſaid Sir Anthony Fitzherbert and Dr Keton, and the 
longer liver of them, that they from thenceforth ſhould 

| have 
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have the nomination and election of the ſaid fellows and 
ſcholars during their lives natural; and after the deceaſe 
of the ſaid Sir Anthony and Dr Keton, then the ſaid 
fellows and ſcholars ſhould be at the nomination and 
election of the ſaid maſter fellows and ſcholars of the 
college of St John aforeſaid, and of their ſueceſſors for 
ever, after and according to ſuch ordinance and/ writing 
as the ſaid Dr Keton ſhould thereof make and declare by 
his laſt will or otherwiſe : | 

Provided always, that the ſaid fellows and ſcholars 
ſhould be elected and choſen of thoſe perſons that be or 
had been choiriſters of the chapter of Southwell aforeſaid, 
if any ſuch able perſons in manners and learning could be 
found in Southwell aforeſaid ; and in default of ſuch per- 
ſons there, then of ſuch perſons as had been choiriſters of 
the ſaid chapter of Southwell, which perſons ſhould be 
then inhabitant or abiding in the ſaid univerſity of Cam- 
bridge; and if none ſuch ſhould be found able in the 
univerſity aforeſaid, then the ſame fellows and ſcholars to 
be elected and choſen of ſuch perſons as ſhould be mot 
ſingular in manners and learning, of what country ſoever 
they ſhould be that ſhould be then abiding in the ſame 
univerſity : 

That the ſaid maſter fellows and ſcholars covenanted 
and granted by the ſaid indenture, unto the ſaid Sir An- 
thony Fitzherbert and Dr Keton, and to the ſaid chapter, 
their heirs and ſucceſſors, that when the ſaid two fellow- 
ſhips and ſcholarſhips or any of them ſhould be vacant, 
then immediately at the then next time of election of fel. 
lows or ſcholars of the ſaid college limited by the ſtatutes 
of the college of St John aforeſaid, other fellow or fellows 
ſcholar or ſcholars as the caſe ſhould require ſhould be 
elected named and choſen by the ſaid maſter fellows and 
ſcholars, according to thele covenants and agreements, 
and according to ſuch ordinances or will as the faid Dr 
Keton ſhould thereof make and declare : 

That it was covenanted and agreed by the ſaid inden- 
ture, that the ſaid maſter fellows and ſcholars of St John 
aforeſaid, and alſo the fellows and ſcholars of the founda- 
tion of the ſaid Dr Keton, at the time of their admiſſion, 
ſhould be ſworn to obſerve and keep the ſtatutes and ordi- 
nances that then were made, or thereafter ſhould be made, 
by the ſaid Dr Keton, for the foundation of. the faid fel- 
lows and ſcholars; ſo that the ſaid ſtatutes ſhould be 
conformable with the ſtatutes of the foundreſs of the {aid 
college. 


For 
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For the which all and ſingular the premiſſes well and 
truly to be obſerved and kept by the ſaid maſter fellows 
and ſcholars and their ſucceſſors in manner and form as is 
aforeſaid, that is to ſay, as well for the elections and ad- 
miſſions of the ſald fellows and ſcholars, and for their 
finding, and for Wages yeatly to be paid to the ſame, 
with all other liberties commodities and profits likewiſc 
pertaining unto them, as for all other covenants and agree- 
ments, with all and ſingular the premiſſes, according to 
the ordinance above rehearſed ; the ſaid Dr Keton had 


contented given and paid, to the ſaid inaſter fellows and 


ſcholars, in money plate and jewels, the value of 4001: 
That it was covenanted wil agreed by the ſaid indenture 
between the ſaid parties, for them and their ſucceſſors, 
that if the ſaid maſter fellows and ſcholars and their ſuc- 
ceſſors ſhould fail in taking admitting or receiving of the 
ſaid fellows and ſcholars, in any time of election next 
after the avoidance, and they ſhould not be choſen nor 
admitted into the ſaid college according to the ordinances 
and agreements above rehearſed, or ſhould not have and 
enjoy their full commodities and profits as is aforeſaid ; 
that then the aforeſaid maſter fellows and ſcholars and 
their ſucceſſors ſhould forfeit as well to the ſaid Sir An- 
thony Fitzherbert and Dr Keton, as to the chapter of 


Southwell, and to their heirs and ſucceſſors, in the name 


of a penalty or pain, for every default made or no due 
election of the ſaid fellows and ſcholars or any of them 
20s, for every month that it ſhould happen the ſaid fel- 
lows and ſcholars not to be choſen nor admitted into the 
ſaid college as is aforeſaid, or reſtrained of any profits 
commodities or eaſements as is aforeſaid ; and that then 
it ſhould be lawful as well to the ſaid Sir Anthony Fitz- 
herbert and Dr Keton for their part, as to the ſaid chap- 
ter of Southwell, and their heirs and ſucceſſors for their 
part, into the manors of Marſlete and Myllington in the 
county of York and into the manor of Little Matkham in 
the county of Nottingham to enter and diſtrain ſor the 
ſame 208 and the arrears of the ſame, for every time or 
times of forfeiture; and the diſtreſs to withold until the 
ſaid 20s, with the arrgarages of the ſame, ſhould be to 
them well and truly ſatisfied contented and paid : | 
That the ſaid Dr Keton did not at any time, by his laſt 
will or otherwiſe, make or declare any ſtatute or ordi- 
nance, other than what was contained in the ſaid above 
recited indenture, of or concerning the ſaid 1 
ä callc 
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called Southwell fellowſhips, or of or concerning either 


of them : | 
The 14 alſo ſtated, that an appeal had been 
made to the biſhop as viſitor of the college by the ſaid 
Thomas Todington, complaining that the ſaid maſter 
and ſenior fellows had unduly elected William Craven, 
clerk, into one of the Southwell fellowſhips founded by 
the ſaid Dr Keton, and had refuſed to ele&t him into the 
ſaid fellowſhip, notwithſtanding he had been a choiriſter 
of Southwell, and was otherwiſe duly qualified according 
to the indenture of foundation ; vor that they had been 
ſerved with the biſhop's citation and proceſs upon the ſaid 
oppealy and therefore they prayed a prohibition, 
pon ſhewing cauſe, the ſtatutes given to the college 
in the time of queen Elizabeth, and by which the college 


hath ever ſince been governed, were laid before the court; 


and alſo Dr Keton's indenture. 

During the argument, the counſel for the college having 
inſiſted much upon their being permitted to declare in 
prohibition ; the court, for ſaving expence to the parties, 
and in order that the matter might be fully heard and yet 
determined in a ſummary way upon motion, directed that 
biſhop Fiſher's ſtatutes, by which the college was govern- 
ed before the making the ſtatutes of Elizabeth, ſhould 
alſo be laid before the court; as theſe ſtatutes might give 
ſome light to the conſtruction of Dr Keton's indenture, 
which was made during the time theſe ſtatutes were in 
force ; which was done accordingly : So that this caſe 


ſhould be determined upon the whole of the evidence which 


either party could lay before the court, | 

The counſel who ſhewed cauſe againſt the prohibition, 
made three queſtions; 1. Whether the biſhop is general 
viſitor of the college, as to the eleCtion of fellows. 2. 
Whether there is any thing in this particular fellowſhip, 
which will exempt it from his viſitation ; being it is an 
ingrafted or annexed foundation. 3. Whether the power 
of diſtreſs is not the only remedy ; or, in other words, 
whether (notwithſtanding) the biſhop's power doth not 
ſtill ſubſiſt. 


As to the firſt; they argued, that the college was _ 


founded in the ſecond year of Hen, 8. from a priory col- 
legiate, belonging to the biſhop of Ely; of which the 
biſhop was viſitor : By law (by Holt chief juſtice) he is 
ſo; therefore he did till remain ſo. The biſhop of Ely 
was viſitor under Dr Fiſher's ſtatutes; and the faid Dr 

Vol. I. Ff Fither 
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Fiſher reſerved a power, of altering, interpreting, or 
lying new ſtatutes ; yet the power of coercion is wholly 
eft to the biſhop of Ely, and he has the whole executive 
ower in him, The ſtatute de Viſitatore makes him viſitor ; 
Epiſcopo Elienſi commendamus, No ſet form of words is 

neceſlary to appoint a viſitor, And If he is viſitor, all 

other powers are incident to his office, And the words 
of the ſaid ſtatute ſhew the extent of his authority, when 
he viſits ex officio, And no objection can ariſe upon it, 
but he may viſit. There is a clauſe in one of the ſtatutes 


of Elizabeth, which fixes the expence of his viſitation ; - 


which ſhews, that he was before in poſſeſſion of this 
power. When Dr Keton's foundation was made, the 
college was governed by Fiſher's ſtatutes. Dr Keton 
reſerved a power to himſelf to make ſtatutes touching his 
own fellows : He made none: If he had, they were to be 
conformable to the ſtatutes of the college : As he made 
none, and his fellows were by the A to be paid 
out of the revenue of the college, and were to have the 
ſame power and right as foundation fellows, and were ta 
obey the ſame ſtatutes; by this means Dr Keton made 
them ſubject to the ſame ſtatutes and the ſante viſitor, 
Dr Keton reſerved no power to his heirs to give ſtatutes, 
By the indenture, the right of election is given to the 
maſter fellows and Aae but Dr Keton's fellows 


uſually have been, as the reſt N by the maſter 


and fellbws only. The ſtatutes of Elizabeth are ſtill more 
plain : They recognize him by name to be viſitor : He is 
expreſsly ſo appointed: The power muſt be ſomewhere ; 
and no body elſe ever claimed it: The exerciſe of it is an 
evidence of the right, and implies a grant of it. For 
which purpoſe was cited the caſe of Dr Martin againſt the 
archbi of Cunterbury as viſitor of Merton college in 
Oxford, T. 11 U 12 G,2, This was the caſe of a pri- 
vate fellowſhi It was contended by Dr Martin, that 
the biſhop of Wincheſter was viſitor : The other {ie 
— 25 that the archbiſhop had exerciſed this power, 
ut the biſhop of Wincheſter neyer had : An objeftion 
was taken, that as the caſe was doubtful, a prohibition 
was proper i By the court, The long uſage will not give 
a right, yet it is a ſtrong evidenes of It z and a prohibition 
was denied, 

Upon the ſeeond queſtion It was argued, that different 

viſitors of different foundations, would be 
reat confuſion and perpetual diſputes : That half of the 
vllows of the college are Ingrafted, yet all take the — 
| 4 | bath, 
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vath, and are all to be governed by queen Elizabeth's 
ſtatutes z there is no exemption in thoſe ſtatutes ; and Dr 
Keton's foundation was made long before; and they all 
ſwear to obey the ſtatutes of Elizabeth, | 

As to the third queſtion ; By the indenture the college 
agree, theſe fellows ſhall have the ſame rights aß founda- 
tion fellows had: An appeal to the viſitor was one of 
thoſe rights; and the law has great reſpect to rights: 
The penalty or forfeiture does not leſſen the right; they 
were two independent things: It is inadequate ; it cannot 
take away the antecedent right of a third perſon : The 
candidate has one right, and the biſhop another, and the 
chapter of bouthwell another: The two firſt are remedial ; 
the laſt is a right to puniſh: The penalty gives no relief 
to the candidate; but if it did, where a party hath ſeveral 
remedies, he may take which he pleaſes. Diſtreſs was 
originally applicable to rent; yet if it was recovered by 
action, the rent notwithſtanding muſt be paid; tho' a 
penalty, be given, yet the ſpecific remedy is not loſt. 

In ſupport of the rule for a prohibition, it was argued; 
The power of a viſitor is arbitrary, and yet Pumas 42 in 
the firſt inſtance, All fundatory rights ariſe from the 
property of the donor, A founder has the nomination of 


his viſitor ; and unleſs he diſpoſe of this power, it remains 


to his heirs ; and if he die without heirs, it goes to the 
crown, It is ſettled, that a founder, or his heirs (if he 
does it not), may make a viſitor; may give him partial, 
or general powers; if partial ones, and he exceeds them, 
that exceſs becomes a nullity, and lets in the law; and 
this court, whether they can pive relief or not, will ſee 
that theſe juriſdictions keep within their bounds, and will 
grant a prohibition where there is ſuch excels of power, 
as well as where there is no power at all, 

If Dr Keton made no viſitor, the power remains in his 
heirz and if no heir, it is in the crown, Where there is 
a probability of doubt, whether the party to be prohibited 
is doing right or not z the court always gives him liberty 
to declare in prohibition, otherwiſe the party would be 
without remedy, 

a H. Will 5 was elted to ſhew, that a viſitatorial 
power is not by implication to be inferred, It muſt de- 
pend upon a direct appointment, 

The arguments drawn from the word % ter, are not 
eoneluflve, For the word is not uſed with any deligna- 
flon of the power, A man may make an executor, to 
execute one part of bis will; and another executor for 
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another part. So a viſitor for a particular purpoſe, ean- 
not (becauſe he is ſo) be a general viſitor, 

We admit the bi on vidior for ſome purpoſes, but not 
a general viſitor, He is limited by the ſtatutes, in the 
time, the objects, the manner and form of his viſitation, 

It is objected, that the words fit vi/itator, in Dr Bent- 
ley's caſe, were held ſufficient to make the biſhop of Ely 
general viſitor, But that was not the ground of the judg- 
ment. Lord Raymond conſidered in that caſe what the 
crown had in view; that they meant to make a general 
viſitor over all perſons and all things; there was no reſer- 
vation in the crown to make new ſtatutes, as there is in 
this caſe; and the great doubt was, whether the crown 


- ſhould take the right veſted in the biſhop out of him; and 


if queen Elizabeth's ſtatutes had not been accepted, the 
crown ſhould not have reſumed that power. 

The power given by the ſtatutes of this college to the 
vicechancellor in certain caſes, and to the maſters of 
Trinity, King's, and Chriſt's colleges, are inconſiſtent 
with a general viſitor, Queen Elizabeth reſerves to her- 
ſelf the power of giving new, and of interpreting theſe 
ſtatutes; and interdicts therein the biſhop or vicechancel- 
lor. By the ſtatutes the biſhop muſt be called in; and 
he is limited within fifteen days. A ſingle perſon cannot 
call him to viſit, Dr Keton's foundation being antece- 
dent to queen Elizabeth's ſtatutes, and biſhop Fiſher's 
ſtatutes being thoſe which the college was governed by at 
that time; queen Elizabeth could not make his foundation 
ſubject to the biſhop of Ely's viſitatorial power, Trinity 
hall hath the ſame ſtatutes as Caius college ; and yet they 
have not the ſame viſitor, 

The caſeof Green and Rutherforth is here not applicable, 
That was a mere truſt; and therefore the biſhop could 
have nothing to do with it. Lord Hardwicke could only 
determine upon the ſtatutes in the defendant's plea, But 
all the ſtatutes being now before the court; and there ap- 
pearing powers and proviſions made by them, inconſiſtent 
with the biſhop's power as general viſitor ; this court will 
determine otherwiſe, 


The nomine pœnæ is a common law right 4 and the vi- 


ſitor hath nothing to do with it. A ſpecific remedy is 
provided, and to be had elſewhere, and not from the 


' biſhop of * By the indenture, the power of diſtrefs 


is given to Dr Keton, Fitzherbert, and the chapter of 
Southwell, their heirs and ſucceſſors. The remedy is 
not inadequate; for, if followed, it will come to the 

ſame 


where 


clarin 
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ſame thing. The chapter of Southwell are only truſtees 
for Todington; and if he is injured, he may in equity, 
ſhewing his proprietary right, compel them to diſtrain; 
and if he does, the college muſt ultimately come here ; 
and the right being determined at law for him, the court 


will grant a mandamus to admit him to the fellowſhip. 


And this is the ground, why the prohibition ſhould go; 
becauſe this court will not ſuffer the power of a viſitor to 
be exerciſed wrongfully, ' 

By lord Mansfield chief juſtice : 

I was very deſirous to ſee if any further light could 
be had in this caſe, from the ancient conſtitution of the 
college; and therefore directed that biſhop Fiſher's ſtatutes 
ſhould be looked into, and laid before the court. 

It was inſiſted upon in the firſt argument, that the 
court ſhould at leaſt give the plaintiff leave to declare in 
prohibition ; that this matter might receive a more ſolemn 
determination. But I own I had ſtrong objections to it 
then; and I will now ſay a few things upon that head, 
before I come to the merits of this caſe. 

When the court inclines to grant a motion for a pro- 
hibition, there the defendant has a ſort of right to in- 


ſiſt, that the plaintiff ſhall declare in prohibition, But 
where the opinion of the court is againſt granting a pro- 


hibition, the plaintiff has no ſuch right to inſiſt upon de- 
claring in prohibition. We cannot compel the plaintiff 
in prohibition to declare; but the ſtatute of 8 & W. 
c. 11, makes him liable to coſts; nor can we, for the 
ſame reaſon, compel the defendant to defend againſt his 
will, 

Only conſider what would be the conſequence in ſuch 
a caſe as this, if the court was to permit the plaintiff to 
declare. It would have many bad conſequences. A fel- 
lowſhip is a temporary ſupport; and ſometimes is limited 
to a certain number of years, Is the promoter (or fel- 
low) to take upon himſelf the expence of ſuch a ſuit, 
which may go thro” all the forms of law, even to a 
writ of error, only becauſe, the plaintiff aſks it? Or is 
the viſitor to do it ? If neither of them will do it, the 
conſequence will be, that every college ſhall do as they 
pleaſe, and may do this even in a caſe where the autho- 
rity of a viſitor is well founded, 

Having ſaid thus much in a c-ſe where the court is 


againſt the prohibition, I muſt add, that it is much bet- 


ter and more convenient to all parties, to have this mat- 


ter determined in a ſummary way. 
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T come now to the merits of the queſtion I muſt own 
Jam confirmed in the ſame opinion I was of, when this 
matter was firſt ſtated to the court. | 
here are two general queſtions : | 

1. Whether the biſhop of Ely is viſitor of this college, 
is to the election of fellows ; for that is the point which 
is put and inſiſted upon in the ſuggeſtion z and the ma- 
ſter and ſenior fellows only complain. 

a. Suppoſe the biſhop is fuch a viſitor, and may viſit 
the fellows upon the old foundation; yet whether he may 
exerciſe that power upon Dr Keton's fellowſhips, which 
are ingrafted fellowſhips, 

I will make here ſome obſervations, and lay down fome 
general rules, concerning this power of a viſitor, 

This power, tho“ a ſummary one, is certainly very 
convenient. for theſe learned bodies, It has often been, 
fo conſidered by themſelves, It is called forum dome/ti- 
eum. The exercife of it is in no caſe more convenient, 
than in that of elections. When the ps and 
proprieties of candidates are to be determined z, what con- 
fuſion would be made, if theſe were to be determined at 
the common law, and the party who had the right were 
yet kept out of the profits in the mean time 

But be this power convenient or not; we mult take it 
as it is eſtabliſhed by law, 

When there is a viſitor, he is ſo without appeal; as it 
was adjudged in the caſe of Philips and Bury. 

Having premiſed this, I will mention ſome of the rules 
concerning this power, 


The law conſiders theſe foundations in two lights; 


firſt, as they are corporations: and in this reſpect they 
are creatures of the crown's charter, governed by the 
law of the land, Secondly, as they are eleemoſynary: 
and in this reſpe& they are creatures of the founder's 
bounty, and ſubject to the power of viſitation, 

The founder may delegate his viſitatorial power; ei- 
ther generally, or ſpecially, He may do this either 
by general words, or he may preſcribe a mode for the 
exerciſe of any part of this power, But if a mode 
of viſitation is preſcribed, in any particular caſe ; that 
will not take away the general powers incidental to the 
office of a viſitor; of which powers that of determining 
concerning elections hath been held to be one, Sit vi- 
fitator 4K, rams held a ſufficient appointment, and to give 
all powers incidental to the office, No ſet form of 
words is neceſſary. You mult look into the whole nor 
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bf the ſtatutes, to ſes whether the power be given, or in- 
tended to be given. 
When the ſtatutes in queſtion were made, viſitatorial 
power was not ſo well underſtood, as it has been ſince, 
and is at this day. 

A founder may ſplit this power into a number of ſta- 
tutes for particular caſes, and yet the court may conſider 
upon the whole who is general viſitor, , 

In the caſe of Clare Hall in Cambridge, Attorney Ge- 
neral againſt Talbot, H. 1747. rd Hardwicke argued, 
that there was a general viſitor, One of the ſtatutes di- 
rected, that the chancellor of the univerſity ſhould viſit 
yearly, if any thing wanted to be corrected. A ſecond 

atute gave him power to interpret the ſtatutes, A third 
ſtatute reſerved to the counteſs of Clare a power to give 
new ſtatutes, but expreſsly excluded her heir from doing 
ſd; and there were no general words appointing the chan- 
cellor to be viſitor, But as the heir was expreſsly exclu- 
ded from giving new ſtatutes, and the chancellor of the 
univerſity had power to interpret and to viſit, altho" not 
expreſoly appointed viſitotz yet lord Hardwicke held he 
Was a general viſitor, | 

I take this to be clear, that a founder may appoint a 
Viſitor with general power; and yet except particular 
powers in particular caſes, 

Theſe being the general rules relating to viſitatorial 
power; I will now conſider this caſe upon the ſtatutes 
themſelves, 

The preſent conſtitution of the college muſt be taken 
as it ſtands upon the ſtatutes of Elizabeth, The old 
ſtatutes or old conſtitution are no otherwiſe material, 
than as they may ſerve to give light to the new ones, 
Which refer to them, As in the conſtruction of an act 
of parliament, an old ſtatute may give light to the con- 
ſtruction of a new one, 

The queſtion is, whether upon theſe ſtatutes the biſhop 
is general viſitor of the college, except in ſpecial caſes 
provided for in the ſtatutes, 

In caſe where a body of ſtatutes is given by a founder, 
I doubt whether a viſitor can give or make new ſtatutes, 
unleſs power is given him for that purpoſe, 

Where there are no ſtatutes to prohibit him, there are 
caſes wherein injun&tions have been given by a viſitor, 
I obſerve this, becauſe upon theſe ſtatutes I obſerve a 
jealouſy in the founder, that the right of giving ſtatutes 
might not be taken from the crown (the heir of the 
tounder), 
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The biſhop was to be viſitor, not legiſlator. He was 
to give no new ſtatutes, By the ſtatutes the legiſlative 
power is preſerved to the crown. Wo 
It hath been held (in Dr x'are by caſe), that where 
a body of ſtatutes hath been already given, the crown 
(tho' the founder) cannot alter them without the conſent 
of the college. f 
_ ' Here the power of making ſtatutes is expreſsly reſerved 
to the crown, and is particularly guarded, And if the 
biſhop acts contrary to the ſtatutes, he acts contrary to 
his authority, 

The proviſion made in Chap. 45. De modo procedendi 
contra magiſtrum, wherein the vicechancellor, the maſters 
of Trinity, Chriſt's and King's colleges are to interpoſe, 
amounts to an exception of the general viſitatorial power, 
in that particular caſe, So in other particular caſes, 
But the queſtion is, whether all the reſt of the viſitatorial 
power is not in the biſhop, 

This depends upon three ſtatutes : Chap. 2. De elec- 
tione magiſtri, Chap. 550. De ambiguit. And Chap. 51. 
De viſitatore, It is obſervable, that Chap. 2. refers to 
the biſhop as the known viſitor of the college, and by 
words which make him a viſitor— ad collegii 3 ve- 
niatur And though this ſtatute doth not deſcribe him 
by name- as viſitor, yet the ſtatutes treat him as well 
known to be the general viſitor, | | 

By Chap. 50. De ambiguis: Expreſs authorities are 
given to the biſhop as vilitor, to determine, interpret, 
and declare upon the ſtatutes, This is as large a power, 
as any viſitor can have; he is not to make new ſtatutes, 
for that is contrary to his power, The words in this 
ſtatute, vi/itationem autem hujus collegit epiſcopo Elienſi com- 
1 are moſt ſtrong words to make him a general 
Viſitor, 

Chap. 51. De viſtatore, gives him a power to viſit ex 
officio ; caterague omnia et ſingula facere et exercere, accord- 
ing to the ſaid ſtatute, | 

Tn Talbot's caſe, the viſitor was to viſit de anno in an- 
num ; yet he. was held to be a general viſitor, 

In the caſe of Exeter college, de quinquennio in guin- 
guennium; yet held to be a general viſitor. Such a limi- 
tation of time is not material. If he is viſitor, he has a 
right to hear complaints at any time: This is incidental 
to his viſitatorial power. | 

This being ſo, I am the more confirmed in my opinion 
of theſe ſtatutes (if nothing ariſes upon biſhop Fiſher's 
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ſtatutes to the contrary), from the caſe of Green and 
Rutherforth. The firſt queſtion in that caſe was, whether 
it did appear that the biſhop of Ely was general viſitor of 
this college, "Theſe three ſtatutes, namely, Chap. 2, 50, 
and 51, were then pleaded to the juriſdiction of the court. 
Lord Hardwicke was of opinion, that the biſhop of Ely 
was general viſitor. The only thing which he” had any 
doubt upon was, the injunction upon the maſter not to 
obey the biſhop, if he acted contrary to the ſtatutes, But 
this he ſaid was an exception whenever ſuch a caſe ariſes ; 


as in the caſe of Mancheſter r And when ſuch a 


caſe happens, the juriſdiction wil 
king's courts, | 

I think the old ſtatutes and conſtitution of the college 
confirm this opinion. They are as ſtrong to make the 
biſhop general viſitor ; except in caſes excepted, 

The ſtatute De ambiguis is in both. So is the ſtatute 
De viſitatore : But the words at the end of this ſtatute, 
preter hunc viſitationis modum nos alium nullum Eliemſi epiſ- 

concedimus, are left out of queen Elizabeth's ſtatutes. 
1 his ſeems to have been done purpoſely to avoid doubt. 
Upon the conſtruction of theſe words, as they ſtand in 
the old ſtatutes, I think they cannot bear the ſenſe which 
has been contended for ; that is, that the biſhop ſhall be 
viſitor in the ſpecial form preſcribed by the ſtatutes, or 
that they ſhall only extend to his viſitation as ordinary, 
The counteſs of Richmond was jealous, that the biſhops 
of Ely might claim to be founders; ſhe is anxious leſt 
the biſhop ſhould give new ſtatutes, or ſet up any right 
to change the old ones ; and therefore ſhe directs he ſhall 
have no greater power, than he had in other colleges where 
he was not founder, 

To viſit as ordinary, and to viſit an eleemoſynary 
foundation, are different things ; and bs the biſhops of 
Ely in Cambridge, and the bithops of Lincoln in Oxford, 
had more viſitorſhips, becauſe they were dioceſans. 

It has been objected, that this is a proceeding to depri- 
vation; and therefore by the ſtatute De vi/tatore, the 
biſhop cannot viſit, unleſs he is called in by the maſter 
and five of the ſenior fellows. But this is not a caſe of 
deprivation, The biſhop has power over all the mem- 
bers of the college. He is only to conſider, whether the 
party is a member of the college or not, duly elected or 
not. This is a queſtion upon a power which has always 
been held incidental to the viſitatorial power, 
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de has never been doubted In the college, but the bts 
ſhop was the viſitor of the fellows upon the old foundas 
tion. My reaſon for thinking ſo is, that nothing hay 
been ſaid at the bar to the contrary, And a caſe has 
been cited of an ingrafted fellowſhip, wherein an ap« 
peal was made to the —_ Per and Burton, in 1726; 

This brings me to the ſecond queſtion : Whether in- 
grafted fellowſhips are ſubje& to the review and ſentence 
of the viſitor ? 'This draws on a queſtion of the greateſt 
conſequence to all the colleges in both univerſities. One 
cannot fee the tenth part of the miſchief which would 
ariſe to the college, if they ſhould ſucceed in this point; 


and there is no 2 which would not be involved in 
0 


it, In this college there are 32 original fellowſhips, and 
27 upon annexed foundations, cs 

I wanted to know whether the form of conveyarices of 
this kind, before the time of queen Elizabeth, was not 
7 an indenture with a clauſe of diſtreſs, as this of Dr 

eton's ; and my reaſon was, becauſe I ſuſpected it 
took its original form, in analogy to tenure by divine ſer- 
vice not performed (Litt. ſect. 1 37-4 If the ſervice be 
certain, the donee had a power of diſtreſs by the common 
law ; but if the ſervice was uncertain, he had no remedy 
but to complain to the viſitor, 

Such indentures as this have been made in many caſes, 


-I have taken the pains to inquire and be informed of all 


the old colleges both in Cambridge and Oxford; and 
find there are none, but where there are ſome in- 
grafted fellowſhips made by indenture as this is. And 
there never was an inſtance, where fellowſhips are in- 
grafted, that they were not as all the other fellows of the 
college, unleſs particular terms were given, and unleſs a 
ſpecial foundation was made, and a ſpecial acceptance of 
it. When this is not done they are conſidered as fellows 
of the body at large. | | 

In the caſe of Univerſity college, T. 1740. Upon an 
appeal to the lord chancellor Hardwicke : This college 
was founded by king Alfred: William of Durham found- 
ed two fellowſhips, and required that they flould be cho- 
ſen de proxime Dunelmiæ partibus oriundis. This came be- 
fore the chancellor upon an appeal, on a ſuggeſtion that 
the crown in right of the founder was viſitor ; William 
bf Durham having appointed no ſpecial viſitor of his fel- 
lows. The objection was, the fellows were not to be 
choſen from the county of Durham, but out of one of 
the next adjoining counties, This caſe was determined 


againſt 
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ainſt the r the crown was general viſitor. 
illiam of Durham having given no ſpecial viſitor, theſe. 
tagrafted fellows are eo nomine to be conſidered as fellows 


of the college. 
The mode of donation is the law of it. If Dr Keton 


| had appointed & viſitor, and the college had accepted his 


donation upon thoſe terms z his viſitor would take place : 
but upon no other terms. | 

Dr Keton direRs his fellows to be fellows of St. John's 
collogs, but upon his foundation: and he contracts, that 
they ſhall have the ſame privileges and rights as founda- 
tion fellows in the college; and they are ſo to all intents 
and purpoſes, ſave the proprietary right z they are to be 
elected as the other fellows of the college; and Dr Keton 
fays nothing of their manner of voting, their age, or 
other qualifications ; but theſe are leſt to be determined 
by the old conſtitution of the college; and by that old 
conſtitution, the maſter and fellows are to ele&t; and if 
they do wrong, the viſitor is the judge: nay further, the 
are to ſwear to obſerve the ſtatutes of the college, Which 
then were, or then after ſhould be made: that is, to ob- 
ſerve theſe ſtatutes; for Dr Keton gave none himſelf. 
Had Dr Keton made any ſtatutes contrary to thoſe of the 
college ; his fellows muſt have obeyed the ſtatutes of the 
college ; had he appointed a viſitor, it would have been 
contrary to the ſtatutes of the college, If there had not 
been a word more in the deed, than making them fellows ; 
eo nomine they would have become fellows of the body, 
and as- ſuch ſubject to all the ſtatutes of the college. 

This way of reaſoning is not new: for my lord Hard- 
wicke, in the caſe of the attorney general againſt Talbot, 
ſaid that the party was' concluded by his own informa- 
tion, from ſaying he was not a member of the college, 
and as ſuch ſubject to the power of the viſitor. So here, 
they are members of the college, equal in power and, 
every thing elſe with the fellows on the foundation. 
And his lordſhip, in Green and Rutherforth, held the ſame z 
and ſaid it would be the ſame as to all new donations. 

And Sir John Strange (who aſſiſted the chancellor) was 
of opinion in that caſe, that new ingraftments, unleſs 
particular proviſion was made to the contrary, are eo no- 
mine part of the old foundation. | 

An objection has been taken here upon the power of 
diſtreſs. This objection would extend to a great many 
caſes beſides the preſent, Several foundations have been 


made by indenture, in the ſame manner as this is. Dr. 
Fiſher's 
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Fiſher's foundation in this colle 
recedent being once ſettled, it is not wonderful it ſhould 
followed. are proviſions diverſo intuitu. This 
ſpecific, by the power of the viſitor, is left to the college, 

he diſtreſs like the caſe of tenure by divine ſervice, is 
left to the common law. The diſtreſs is an inadequate 


* 


remedy, the value of money between that time and this 


conſidered; and it is not given to the perſon injured, 
but to Dr Keton's heirs, and the chapter of Southwell. 

The biſhop of Ely has a right, with reſpect to the pro- 
prietary qualification, to judge of the election of fellows. 
And for theſe reaſons, I am very clearly of opinion, there 
is no ground for a prohibition in this caſe. Were this 
matter to be determined upon the ſecond queſtion made, 
it would introduce the inconvenience and confu- 
ſion amongſt all colleges, a 


If I had doubted, or had inclined that a prohibition 


ſhould go, I would have given the plaintiff leave to have 


declared in prohibition, But as I have no doubt, I think 
I ought not to put the promoter of the appeal to the ex- 
pence of it; both out of juſtice to the party, and alſo for 
the ſake of the precedent. 

The juſtices Deniſon and Foſter were of the ſame opi- 
nion, Mr, juſtice Wilmot being abſent, |; 

It. In the thirteenth year of king Henry the fourth, 


general power of happened the famous cauſe between the archbiſhop of Can- 


viſitation, 


"4 


terbury, and the chancellor and proctor of the univerſity 


of Oxford; which was thus: Archbiſhop Arundel being 


in his viſitation of the dioceſe of Lincoln, came in his 
way to viſit the univerſity of Oxford, which was then 


within the limits of that dioceſe. The univerſity inſiſted 


upon their exemption by papal authority ; and refuſed to 
ſubmit to his viſitation, Ehe archbiſhop urged a ſen- 
tence given againſt them in this ſame cauſe by king Ri- 
chard the ſecond ; but in vain, They ſtood upon their 
exemption, and referred themſelves (in which the arch- 
diſhop alſo agreed with them) to the king's judgment. 
Their cauſe was accordingly heard before the ſaid king 
Henry the fourth, and ſentence given for the archbiſhop 
and his viſitatorial power over them, And this whole 
proceſs and ſentence, at the archbiſhop's petition, was 
ratified and inrolled in parliament, to prevent any future 
diſputes upon that ſubject. Rot. Parl. 13 H. 4. num. 
15. Male, State of the Ch, 348. ; 
Upon this, the archbiſhop of York put in his claim, 
for the exception of the college called Queen-Hall in - 
I al 


was made fo, And the 


* 
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ſaid univerſity: The reſult of which was this; that the 
archbiſhop of Canterbury in preſence of the king and of 
the lords in the ſaid parliament, promiſed, that if the 
archbiſhop of York could ſufficiently ſhew any privilege 
or ſpecialty of record, wherefore the ſaid archbiſhop of 
Canterbury might not uſe or exerciſe his viſitation of the 
ſaid college, he would then abſtain ; ſaving to him al- 
ways the viſitation of the ſcholars abiding in the ſaid col- 
lege, according to the judgments and decrees made and 
given by the ſaid king Richard the ſecond, and the ſaid 
in "- ow the fourth. Id. ibid. ' 

But this claim of the archbiſhop of York ſeemeth to 
have been frivolous ; ſeeing the excluſive right which he 
inſiſted on, was only in reſpe& of his being local viſitor 
of that college : for if the archbiſhop of Canterbury had 
otherwiſe a power of viſiting, the founder of the college 
could not take it from him by his ſtatutes,  , | 
Afterwards, in the 12th year of king Charles the firſt, 
this matter was again conteſted by both the univerſities 
againſt archbiſhop Laud, who claimed a right of viſiting 
them jure metropolitico ; and they pleaded, that the power 
of viſiting them was in the king alone, as their founder. 
This cauſe alſo came to an hearing before his majeſty in 
council. 

For the archbiſhop it was urged, that his power of vi- 
ſitation within his province is of common right, and as 
ancient as the archbiſhoprick itſelf; that it is a general 
power, and not over certain particular perſons, but over 
clergy and people, in all cauſes eccleſiaſtical, and in all 
places within his province, without exception: That if 
the univerſities have any exemption, it is incumbent up- 
on them to ſhew it: That the exemptions (if any) which 
they had by any bulls from the pope, were aboliſhed b 
the act of parliament of 28 H. 8. c. 16. and not "a1 4 
able in any court: That this power of the archbiſhop 
doth no way trench upon the king's power ; but that the 
king by himſelf or his commiſſioners may viſit as founder, 
and the archbiſhop nevertheleſs as metropolitan : That 
the archbiſhop's intention is not to viſit the ſtatutes of 
the univerſity, or of any particular college; but to viſit 
metropolitically, that is, to viſit the body of the univer- 
ſity, and every ſcholar therein, for his obedience to the 
doctrine and diſcipline bf the church of England, but not 
to meddle with the ſtatutes of colleges or of the univer- 
ſity, or the particular viſitors of any college, 


For 
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For the univerſity of Cambridge it was urged, that the 
power of viſiting them of right belongeth Pa. king; 
which is an exemption from any ordinary juriſdiction: 
And for other exemptions, they had bulls from the pope, 
and charters: That about the beginning of the reign of 
king Richard the ſecond, moſt of their charters were 
burned, by an inſurrection in the town; but many of 
them were confirmed to the time of Hen. 6. upon a ſuit 
made to the pope to give ſome confirmation to their pri. 
vileges, in regard their charters were burned ; whereupon 
the pope granted a commiſſion, and witneſſes were exa- 
mined, which examination was a means to produce two 
ancient bulls, exempting them from metropolitical viſita. 
tion, the one bearing date in the year 624, and the other 
in 699. | 

For the univerſity of Oxford it was argued, that it was 
an ancient univerſity, founded long before the conqueſt, 
and had as ancient privileges : and by bulls from the pope 
was ever exempt from the viſitation of any archbiſhop, as 
in his metropolitical right, but that the few viſitations 
which had been made by any of the archbiſhops were by 
virtue only of their legatine power: That as none can 
found an univerſity but the king, ſo none hath power but 
the king to viſit it, That indeed their ancient charters 
are loſt ; but altho' there are no records ſo old, yet there 
are divers recitals in Edward the third's time, which ſhew, 
that they had ſome original grant of exemptionz and in 
confirmation thereof, that there had never been, in {6 
many hundred years, any viſitation made by any arch. ' 
biſhop as being within his province, 

Upon the hearing of the whole cauſe, it was declared 
by the king, with the advice of the privy council, that it 
was granted on all hands, that the king had an undoubted 
right to viſit the univerſities ; and that the archbiſhop, in 
the right of his — ns ge church of Canterbury, 
had power to viſit the whole province, in which the uni- 
verſities were ſituated, and were under the ſame power, 
unleſs they could ſhew privilege and exemption : That 
the exceptions then alledged, were not ſuch as could give 
ſatisfaction: That they could be exempted by no papal 
bull; and that they were exempted by none of their char- 
ters: That the long omiſſion of the archbiſhops to viſit, 
could be no preſcription to bar the right of the _— 
litical ſee : That it appeared, that both univerſities had 
been viſited by three archbiſhops, jure metropolitico, and 
not by a legatine power: That this coming in queſtion, 
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upon the reſiſtance of the univerſity of Oxford, it was, 
upon full hearing of both parties, adjudged for the arch» 
biſhop by king Richard the ſecond, and afterward upon 
the like hearing, and re-examination by king Henry.the 
fourth; and both of their judgments eſtabliſhed by act of 

arliament, 13 Hen. 4. And the archbiſhop produced 
before his majeſty an or deed frym the univerſity of 
Cambridge to the archbiſhop, under the hands of the 
heads of houſes, containing a renunciation of all pri- 
vileges from any pope, and wherein they bind —— 
under the penalty of 10001, not to oppoſe the archbiſhop's 
juriſdiction: And this was in the 27 of Hen, 8, being a 
year before the ſaid þulls were aboliſhed by act of parlla- 
ment, 

So the king and council 92 the right of viſiting 
the univerſities, chancellors, ſcholars, and all perſons 
enjoying the privileges thereof, to belong to the arch- 
biber and metropolitical church of Canterbury, by him- 
ſelf or his commiſlary, 

Whereupon the arclibiſhop made this motion to the 
king: Firſt, for himſelf, that his majeſty would be gra- 
ciouſly pleaſed, that he might haye the ſentence drawn 
up by the advice of his majeſty's learned counſel, and 

ut under the broad ſeal, to ſettle all differences that 
— might ariſe: Then on the behalf of both the 
univerſities, that they ſhould remain free and exempt 
from the viſjtation and juriſdiction of the biſhop of the 
dioceſe, or archdeacon. 

Note, the grounds of exemption from epiſcopal viſita- 
tion, whilſt at the ſame time they are ſuppoſed ſubje& to 
the archiepiſcopal, are not fet forth: "This muſt be from 
ſoine clauſe of exemption in the univerſity charters, or 
from ſome reſtrictive clauſe in the foundation of the biſh- 
opricks, eſpecially of Oxford, where the epiſcopal ſeo 
was not erected until the latter end of the reign of king 
Henry the eighth; and even with reſpect to Cambridge 
this might be the caſe, if that is true which is intimated 
above, that the univerſity there is at leaſt as ancient as 
the year 624, for that was long before the erection of the 
biſhoprick of Ely, which was taken. out of the dioceſe of 
Lincoln about the year x111,—Or elſe the archbiſhop 
here muſt have meant, that the king, as ſupreme head of 
the church, and as viſitor of the univerſities in right of 


foundation, ſhould by his royal authority now bliſh 
* Bp 
5 Furthermore, 
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Furthermore, fince it was declared to be the arch. 


+ biſhop's right to viſit metropolitically, and it was not 


limited by law how often ; therefore the archbiſhop mo- 
ved, that notwithſtanding the laſt cuſtom of viſitation 
was only once in the archbiſhop's time, he might by 
himſelf or his cemmiſlary viſit the univerſities as often 
as any great emergept cauſe ſhould move him; provided, 
that neither he nor any of his ſucceſſors ſhould, after the 
firſt viſitation, viſit upon ſuch emergent cauſes, unleſs it 
be firſt made known to his majeſty and his ſucceſſors. - 

All which was granted by the king, and fo ſettled, 

Laſtly, whereas it was alledged, that the chancellors 
of either univerſity were, and are like to be, perſons of 
great honour and eminence, and therefore it might be in- 
convenient, that they ſhould be called to ſuch viſitation ; 
it was declared by his majeſty, that in the courſe of law, 
the chancellor would be allowed to appear by his proxy, 
2 Ruſmu. Hift. Coll. 324 —332. . 

12. By the 7 & 8B. c. 37. Whereas it would be a 
great hindrance to learning and other good and charitable 
works, if perſons well inclined may not be permitted to 
found colleges or ſchools for encouragement of learning, 
or to augment the revenues of colleges already founded, 
by granting lands tenements rents or other hereditaments 
to ſuch colleges or ſchools; it is enacted, that it ſhall 
be lawful for the king, when and as often as he ſhall think 
fit, to grant to any perſon or perſons, bodies politick or 


corporate, their heirs and ſucceſſors, licence to aliene in 


mortmain, and alſo to purchaſe take and hold in mort- 


main, in perpetuity or otherwiſe, any lands tenements or 


hereditaments whatſoever, of whomſoever the ſame ſhall 
be holden, ; 

And by the 9 G. 2. c. 36. which reſtraineth aliena- 
tions in mortmain, it is provided, that the ſame ſhall not 


extend to make void the diſpoſitions of any lands tene- 


ments or hereditaments, which ſhall be made in other 
manner and form than in this act is directed, to or in 
truſt for either of the two univerſities, or any of the col- 
leges or houſes of learning within the ſame or to or in 
truſt for the colleges of Eton, Wincheſter, or Weſtmin- 
ſter, for the better 1 and maintenance of the ſcholars 
only upon the foundations of the ſaid colleges of Eton, 
Wincheſter, and Weſtminſter, Provided, that no ſuch 
college or houſe of learning, which ſhall hold or enjoy ſo 
many advowſons of eccleſiaſtical benefices, as ſhall be 
equal in number to one moiety of the fellows or _ 
uſually 
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uſually ſtyled or reputed as follows, or where there are 
no fellows or perſans uſually ſtyled or reputed as fellows, 
to one moiety of the ſtudents upon the foundation; ſhall 
be capable of purchaſing taking or holding any other ad- 
vowſons of ecclehaſtical benehces by any means whatſo- 
ever; the advowſons of ſuch eceleſiaſtical benefices as arc 
annexed to, or given for the benefit 4 ſupport of 
the heads of any of the faid colleges or houſes of learning, 
not being computed in the number of advowſons hereby 
limited, 
13. By the 13, Eliz. c. 10. All college leaſes, other Callege leaſes, 
than for che term of twenty one years or three lives, ſhall 
be void. Provided, that this ſhall not extend to make 
good any leaſe for more years than are limited by the pri- 
vate ſtatutes of the college, | 
By the 18 Elia. c. 6. In all college leaſes one third part 
of the rent ſhall be reſerved and paid in corn. 
And there are divers other regulations concerning the 
ſame by the ſaid acts and by ſeveral other acts of parlia- 
ment, which falling in with the. general law concerning 
leaſes made by corporations whether ſole or aggregate, 
the whole is treated of together under the title Leales, | 
14 By the 43 Elis. c. 4. which enacteth, that where- Commiſſions of 
as divers lands tenements rents annuities profits heredita. P ds. 
been alligned by divers well diſpoſed perſons, as well for 
the maintenance of ſchools of learning, free ſchools, and 
ſcholars in the univerſities, as for other pious and godly 
purpoſes ; which nevertheleſs have not been 8 
according to the charitable intent of the donors, by reaſon 
of frauds, breaches of truſt, and negligence in thoſe that 
ſhould pay deliver and employ the lame; in ſuch caſe, the 
lord chancellor may iſſue commiſſions to inquire thereof, 
and to take order therein: — it is provided, that nothing 
therein ſhall extend to any lands teyements rents annuities 
—— goods chattels money or ſtocks of money, given 
imited appointed or aſſigned to any 72 hall or houſe 
of learning within the uniyerſities of Oxford or Cam- 
bridge, or to the colleges of Weſtminſter Eton or Win- 
cheſter or any of them, or to any cathedral or collegiate 
church; nor to any college, hoſpital, or free ſchool, 
which have ſpecial viſitors or governors or overſeers ap- 
pointed them by their founders, 
15. By the 33 JI. 8. c. 27. Albeit that by the common FleMens ln cole 
lay all ailents elections and grants, made and granted by lee 
You. I. | G x tue 


ments 2 chattels my and ſtocks of money have 
[ 


the dean warden provoſt maſter preſident or other governor 


of any college or other corporation, with the aſſent of 
the major part of the fellows or brethren of ſuch corpora. 


tion, be as effectual as if the whole number had aſſented; 


yet nevertheleſs divers founders of ſuch corporations have 
amongſt other their local ſtatutes eſtabliſhed, that if any 
one of ſuch corporation ſhould deny any ſuch grant, then 
no ſuch election or grant ſhould be made, and for per- 
formance of the ſame every perſon having power of aſſent 


| hath been wont to be ſworn : for remedy thereof it is 


enacted, that every ſtatute made by any ſuch founder, 
whereby the grant or election of the governor or ruler, 
with the aſſent of the more part of ſuch corporation, 
ſhould be in any wiſe hindred by any one or more being 
the leſſer number aw ry to the courſe of the common 
law), ſhall be void ; and none ſhall be compelled to take 
an oath for the obſerving of any ſuch ſtatute, on pain of 
every perſon” giving ſuch oath to forfeit 51, half to the 
king, ard half to him that ſhall ſue in any of the king's 
courts of record, 

But ſuch major part are to attend in perſon, and to be 
preſent together, at the executing of ſuch act; and the 
nſſent muſt be given by each member ſingly, and not in 
a confuſed and uncertain manner; and this muſt be when 
they are regularly aſſembled in one certain place, and not 
a conſent given by the members in ſeveral places and at 
{everal tines, Gib/. 744. 


And by the 31 El. e, 6, Whereas by the intent of the 
founders of colleges, churches collegiate, churches cathe- 
dral, ſchools, hoſpitals, halls, and other like ſocieties 
within this realm, and by the ſtatutes and good orders of 
the ſame, the elections preſentations and nominations of 
fellows ſcholars officers and other perſons to have room or 
place in the ſame, are to be had and made of the fitteſt 
and moſt meet perſons being capable of the ſame elections 
preſentations and nominations, freely, without any reward 
gift or thing giyen or taken for the ſame; and for true 
performance whereof, ſome electors preſentors ah nomi- 
nators in the ſame have or ſhould take a corporal oath to 
make their elections preſentations and nominations ac- 
cordingly ; yet notwithſtanding it is ſeen and found by 
experience, that, the ſaid elections preſentations and no- 
minations be many times wrought and brought to paſs 
with money gifts and rewards ; whereby the fitteſt perſons 
to be elected preſeuted or nominated, wanting money or 

| 1 1 , * 0 8 ,, v 1 ffierids, 
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friends, are ſeldom or not at all preferred, contrary to 
the good meaning of the ſaid founders, to the ſaid 
ſtatutes and ordinances of the ſaid colleges churches ſchools 


halls hoſpitals and ſocieties, and to the great prejudice of 


learning and the commonwealth and eſtate of the realm ; 
for remedy thereof, it is enacted, that if any perſon which 
hath election preſentation or nomination, or voice or aſſent 


in the choice election preſentation or nomination, of any 


fellow, ſcholar, or any other perſon, to have room or 
place in any of the ſaid churches colleges ſchools hoſpitals 
halls or ſocieties, ſhall have receive or take any money 
fee reward or any other profit directly or indirectly, or 
ſhall take any promiſe agreement covenant bond or other 
aſſurance to receive or have any money fee reward or any 
other profit directly or indirectly, either to himſelf or to 
any of his friends, for his voice aſſent or conſent, in elect- 
ing chuſing preſenting or nominating any officer fellow 
ſcholar or other perſon to have any room of place in 
of the ſaid ſocieties; then, and from thenceforth, the 
place, room or office which ſuch perſon ſo offending ſhall 
then have in any of the ſaid churches colleges ſchools 
halls hoſpitals or ſocieties, ſhall be void as if he were na- 
turally dead, { I, 2. 
And if any tellow, officer, or ſcholar of any of the ſaid 
ſocieties, or other perſon having room or place therein, 
ſhall directly or indirectly take or receive, or by any de- 
vice or means contract or agree to have or receive, any 
money reward or profit whatſoever, for the leaving or 
reſigning up of the ſame his room or place, for any other 
to be placed in the ſame ; he ſhall forfeit and loſe double 
the ſum of money, or value of the thing ſo received and 
taken, or agreed to be received and taken: and every 
perſon by whom, or for whom, any money gift or reward 
as aforeſaid ſhall be given or agreed to be paid, ſhall be 
uncapable of that place or room for that time or turn, 
nd for the more ſincere election choice preſentation 
and nomination of fellows, ſcholars, officers, and other 
perſons to have room or place in any of the faid churches, 
colleges, halls, ſchools, hoſpitals, aud other the like 
ſocieties ; it is further enacted, that at the time of every 
ſuch election preſentation or nomination to be had, as 
well this preſent act, as the orders and ſtatutes of 
the ſame places, concerning ſuch election preſentation 
or nominatian to be had, ſhall then and there be pub- 


lickly read: en pain that every perſon in whom default 
Gga thereof 
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thereof ſhall be, ſhall forfeit and loſe the ſum of 40, 


balf to him that ſhall ſue, and half to the uſe of the ſo (I i 
| ciety, { verſi 
Preference giren 16. Several founders of colleges have, in their ſtatutes of oc 
1 for the government of the ſaid colleges, given a certain tent] 
| ; degree of preference, in the election of ſcholars or others eſtab 
to thoſe of their own blood, Concerning which there lays 
hath been much diſpute, It is contended on one ſide, N tl 
that by length of time all relation of kindred muſt ne- ir 
ceſſarily wear out z on the other, that this cognation (il * ta 
ſubſiſts, and may ſubſiſt indefinitely, On behalf of thoſe * 02 
who claim as kinſmen_(altho' from the time of the foun. chiet 
dation of the reſpeCtive colleges they may be ſuppoſed to no f 
be not nearer now than the tenth, twelfth, or perhaps with 
fifteenth degree from the common unceſtor by whom they fary 
deduce their relation to the founder) it is ured, that no in tt 
length of time can utterly extinguiſh their kindred ; that of th 
no limits have ever been ſet to conſanguinity by any law b 
whatſoever ; particularly, that by the municipal laws of an 
this realm, in the ſucceſhon to inheritances, no boundary can | 
is limited, but lands deſcend to the heirs of the firſt pur. firſt 
chaſer in infinitum ; and that by the college ſtatutes no and, 
limitation is intended, being general, in this or the like in th 
form—* Volumus, quod in omni electione ſcholarium, lion 
« futuris temporibus facienda, principaliter et ante om- he h 
« nes alios, illi qui ſunt vel erunt de conſanguinitate very 
« noſtra aut genere, ſi qui tales ſint, ubicunque fuerint A p 
« oriundi, dum tamen ſint reperti habiles et idonei, ſe- hftce 
„ cundum conditiones ſuperius et inferius recitatas, ſine ance 
s aliquo probationis tempore &c. eligantur.“ It is con- there 
tended, on the other hand, that it is abſolutely neceſſary only 
that ſome limitation ſhould be fixed, otherwiſe ſuch ſta- cann 
tute muſt defeat its own intention. As all collateral con- ſpeci 
ſanguinity conſiſts in being derived from one 'common of th 
parent, if this conſanguinity knows no bounds, all man- this 
kind are without doubt kinſmen, becauſe derived from ſpect 
the ſame original anceſtor. As for inſtance, the common Who 
ſtock. of the founder and his nephew is the founder's fa- foun 
ther; the common ſtock of the founder and his couſin the 1 
german is the founder's grandfather ; of him and his ſe- excl: 
cond couſin is his great grandfather; and ſo on: all theſe quire 
are confeſſedly his kinſmen, and yet all derived from dif- 2 pr 
ferent common ſtocks, - But unleſs there be ſome period there 
to ſtop at, by the' ſame rule that the common ſtock may * 
be aſſumed three generations above either of the related Ir 
parties, it may be aſſumed three hundred; we may aſcend in O 
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to Noah; or to Adam, and make him the ſtirps of uni- 
verſal conſanguinity.— That by the civil law, all notion 
of conſanguinity is extinguiſhed, at the furtheſt after the 
tenth degree. Similar to which is the law of ſueceſſions 
eſtabliſhed by the preſent king of Pruſſia ; who in his code 
lays it down as a rule, that ** there ſhall no longer after 
es the tenth degree be the leaſt regard paid to kindred, 
« in reſpect to a ſucceſſion ob intg/fats, but the inheri- 
e tance ſhall be reputed vacant, and fall, to the king's 
„ exchequer,”-— That by the canon law, which regards 
chiefly the prohibitions of martiage, conſanguinity extends 
no farther than the ſeventh degree, And as marria 
with one's kindred is. prohibited generally, it was neceſ- 
ſary to ſtop ſome where, or elſe the kindred in this, as 
in the college caſe, would be univerſal, For the blood 
of the common anceſtor, wherein conſiſts the relation, is 
by a multitude of deſcents luiced into ſo many different 
channels; and mixed with ſo many other bloods, that it 
can be no longer diſtinguiſhed; Every man has in the 
firſt aſcending degree two anceſtors z in the ſecond, four z 
and, by the ſame rule of progreſſion, in the ſeventh, 128 z 
in the tenth, 10243 and in the twentieth, above a mil- 
lion; and has, conſequently, as many bloods in him as 
he hath anceſtors; and therefore muſt needs have but # 
very minute portion of the blood of a remote anceſtor, 
A perſon, for inſtance, one of whoſe anceſtors in the 
fifteenth degree is the founder's father, has 32767 other 
anceſtors in the ſame degree; that ſhare of his blood 
therefore, which he derives from the founder's father, is 
only one 32768th of his whole maſs ; a proportion which 
cannot be imagined to intitle the poſſeſſor of it to a 
ſpecial ſhare of affection from the reſt of the deſcendants 
of the ſame anceſtor, —— That by the municipal laws of 
this realm; the unlimited ſucceſſion to the inheritance re- 
ſpects only the perſon who is next of kindred, and not 
who is of kindred in general; and therefore the caſe of 
founder's kinſmen is not parallel to this; for if it were 
the next of kindred only could be intitled, who would 
exclude all the reſt, —T hat as to the, ſtatute which re- 
quires that in every election to be made in future times, 
a principal regard be had to the founder's kindred, 
there is in the ſame clauſe a limitation, “ ſi qui tales 
©« ſint,” A 

In the caſe of Wineheſter college, and of New college 


in Oxford, both of which were tounded by William of 
Gg 3 Wykeham, 
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Wykeham, an inconvenience ariſing, about 200 ue 
after the foundation, from the growing number of foun- 
ders kinfmen, the college of Wincheſtet rejected a claim 
ant, 'The claimant's father thereupon applied (as the 
manner then was) to the court of chancery, and not to 
the viſitor, for relief. And after a ſolema — Jo 
Jan, 22 Elis, in the year 1579s it was recommended by 
the lork keeper Bromley, and aſſented to on all ſides, for 
the difficulty of judgment to be given, and it was ſo de- 
ereed, that the plaintiff's iſſue, for four deſcents, ſhould 
be admitted as if they were founder's kinſmen, and that 
he ſhould renounce all farther claim to the blood of the 
founder : which renunciation was made accordingly, 
About ten years afterwards, the fathers of two other 
candidates applied to the ſame tribunal for a ſimi- 
lar relief, Whereupon the lord chancellor Hatton, 
* gravely conſidering, that the publick benefit of the 
realm, for the education of ſcholars in learning (chiefly 
G6. intended by the founder) would greatly be hindred, if 
every of the children of the ſaid complainants (allowin 
them to be of the undoubted blood of the — 
© ſhould be admitted into the ſaid colleges, being many 
in number, and in a ſhort time likely to ſpread and 
* grow into more generations, ſufficient of themſelves 
to fill the number of both colleges,” —referred the 
whole to biſhop Cooper, who then ſat in the ſee of 
Wincheſter, and, as ſuch, was the viſitor of both ſocie- 
ties. The biſhop, having duly conſidered the caſe, in 
order to ſhew a grateful remembrance of ſo worthy a work 
as the founding of two colleges, declares himſelf willing 
to pay a regard to ſuch as even ſeem to be of the foun- 
der's blood, ** ſo that the ſame tend not to the annoying, 
«. diſturbance, or prejudice of the ſaid foundations; 
«& which the founder undoubtedly meant to make for the 
„ publick benefit of the whole realm, and not to be 
«. appropriated and made peculiar to one only kindred 
and family.” He then ftates the vaſt increaſe of the 
elaimants, whereby he obſerves, ** that if it be not in 
« wiſdom forefeen, the number of fcholars in both col- 
&« lepes is like to be fully ſupplied by ſuch reputed kinſ- 
„ men, be they apt or not apt to be brought up in 
learning; ſo that the publick benefit intended by the 
founder would be fruſtrated,” He afterwards remarks 
(what is equally true of every other ancient college) that 


the revenues of the ſociety had been much augmented by 


other benefactors, ſtrangers to the founder's bldod, _ 
coul« 
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could never intend to confine their bounty within ſuch a 


partial channel. In conſideration whereof, and for 


« avoiding ſuch inconveniences as might come, if one 
© blood and kindred ſhould have both colleges in their 
« poſſeſſion and regimen,” he declares the founder's in- 
tention to have been, that the education of ſcholars ſhould 
more largely extend than to his own kindred, and yet 
that ſome convenient regard ſhould be paid to thoſe of 
his undoubted blood: and therefore the biſhop directs, 
that there ſhall not be at one time above the number 
of 18 reputed kinſmen in the two colleges (which 
conſiſt in the whole of 140 ſcholars) to wit, 8 in 
New college, and 10 in that of Wincheſter ; and that 
not above two ſhall be admitted at any one election into 
either college. 


At the diſtance of near 50 years, this matter was again | 


reconſidered, on à petition (as it ſeems) to the king in 
perſon, For there is extant an order dated the 31 To. 
1637, made by the archbiſhop of Canterbury, the earl of 
Arundel and Surry earl marſhal, and the biſhop of Win- 
cheſter, to whom it was referred by the king to conſider 
af the claim of another Wykeham. This they determine 
to be groundleſs ; founding their-opinion on the decree of 
the 30 Jan. 1579; and alſo on the great inconvenience 
that would follow, if the founder's conſanguinity ſhould 
«© be ſo exceedingly multiplied as it would be, to the ab- 
© ſolute reſtraint of the freedom of elections, if ſuch 
« claims were admitted.“ 

In the year 1651, during Cromwell's uſurpation, the 
ſame queſtion was again brought before the committee of 
the houſe of commons, for regulation of the two univer- 
ſities, and the colleges of Eaton and Wincheſter, pro- 
| bably with a view to re-eſtabliſh the unlimited prefe- 
rence of kindred ; but all they could obtain was, an or- 
der for augmenting the number of 18 kinſmen, eſtabliſh- 
ed by biſhop Cooper to 20 in both ſocieties; with a 


proviſo that if more than, twenty had already crept in, 


no more ſhould be admitted till the number was reduced 
to twenty, j - 

Nevertheleſs, at this day, it muit be acknowledged, 
by whatſoever means it hath happened, that though the 
annual reſtriction of two in the faid colleges continues 
in uſe, yet the total reſtriction of 18 (or 20) has fallen 
into oblivion. | 

And as the limitation of number in the ſaid colleges hath 


been attempted, ſo in the college of All Souls in the faid 
G g 4 univerlity, 
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univerſity, founded by archbiſhop Chichele in the year 
1438, it hath been endeavoured to obtain a limitation 
in the degrees ; for the reaſons above expreſſed. But in 
the caſes that have been determined by the ſeveral viſitots, 
no certain Boundary hath been yet eſtabliſhed ; the ſame 
having been adjudged on the particular circumſtances of 
each eaſe, Black/t, on Collateral Conſanguinity, 

So that it ſcemeth ſtill to remain a matter of great 
doubt, For,' as on the one hand, it could never be the 
founder's intention to fill the college wholly with his 
own kindred ; ſo, on the other, as Je himſelf has been 


ſilent in that reſpect, it is difficult to ſay, at what preciſe' 


period lis particular regard to his own family and rela- 
tions, however diſtant, ſhould entirely ceaſe, A limita- 
tlon in point of number, ſeemeth to be moſt appoſite, as 
was directed by biſhop Cooper in the caſe of Wykeham's 
foundations, in ſome kind of proportion to what may be 
ſuppoſed, or from the regiſters of the reſpective 3 
may appear, to have been in the founder's days, or with- 
in an age or two afterwards ; for ſo the founder's whole 
inſtitution will take effect: that is, far the greater part 
of the ſociety will conſiſt of perſons elected out of the 
publick at large, or otherwiſe according to the reſtrictions 
of the reſpective foundations; and at the ſame time a rea- 
ſonable regard wil be had to thoſe who can prove them- 
ſelves of the founder's kindred ; altho' it muſt be owned, 
at this day, that the proportion is ſcarcely ſo much, as 
of one drop of blood to the whole maſs. 

There is in human nature a defire of immortality, 


which expands itſelf without limitation even in this life. 


Every man wiſhes to live in his poſterity, and to tranſ- 
mit his inheritance to them at whatever diſtance, And 
thoſe poſterity, on the other hand, glory in N their 
pedigree thro* a long ſeries of anceſtors ; and the higher 
they can aſcend, the more honourable it is eſteemed. 
Even that excellent author, from whom the above ſtate 
of the caſe is taken, who argues inconteſtibly for the ne- 
ceſſity of ſome limitation, yet in his dedication of the char- 
ters compliments his patron, on being the defender of 
„ thoſe liberties of which his anceſtor atteſted the exe- 
& cution :” which atteſtation, was long before the foun- 
dation of any of the colleges wherein the preſent queſ- 
tion is agitated, Many, noble families of this kingdom 
boaſt of their deſcent from ſome of thoſe heroes who came 


in with the Norman invader. The inhabitants of Wales 


aſcend further, into the Saxon period; when their pro- 
PE genitors 
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veces choſe rather to lofe their country than their li- 
Ity :. And they ſtill endeavour to preſerve their genea- 
logies, altho' the reaſon thereof (as it ſeemeth) hath been 
long ſince forgotten ; which moſt probably was, that up- 
on their return each man might be able to deduce his title 
to his own eſtate, The Jews, for a longer term, have 
been ſolicitous to keep up the diſtinction of their tribes ; 
partly, for a like reaſon ; and partly, that they may be 
able to aſcertain the deſcent of their expected Mefliah, 
'The Scots, in the time of king James the firſt of England, 
flattered that prince on his being the 108th king of Scot- 
land lineally teſeended of one ſtuck ; which, according to 
a reaſonable computation, would carry us up almoſt as 
far as the days of Solomon (the great anceſtor of thar 
monarch, as one would be tempted to conclude from the 
court writings of thoſe times),-And the more chimerical 
ſuch calculations may be, ſo much the more they demon- 
ſtrate the honourable eſteem entertained thereof by man- 
kind, where they are real, 
17, By the 13& 14 C. 2. c. 4. and the 1 V. offi 1. Perſons elefted 
c. 8. /. 11. All maſters, and other heads, fellows, chap- — 
lains, and tutors of or in any college, hall, houſe of denfamity. 
learning, or hoſpital, and every publick profeſſor and 
reader in either of the univerſities and in every college 
elſewhere, who ſhall be incumbent or have poſleflion of 
any maſterſhip, headſhip, fellowſhip, profeſſor's place, 
or reader's place, ſhall at or before his admiſſion, ſub- 
ſcribe the declaration or acknowledgment following, be- 
fore the vicechancellor or his deputy : I A B do de- 
« clare, that I will conform to the liturgy of the church 
« of England, as it is now by law eſtabliſhed” : Upon 
pain, that every of the perſons aforeſaid failing in ſuch 
ſubſcription, ſhall loſe and forfeit ſuch reſpective maſter- 
ſhip, headſhip, fellowſhip, profeſlor's place, or reader's 
place, and ſhall be utterly diſabled, and ipſo facto de- 
prived of the ſame; and the ſame ſhall be void, as it 
ſuch perſon ſo failing were naturally dead. 
But by the 2 G. 2. c. 31. /. 8. Perſons who had omit- 
ted to ſubſcribe the ſame before the vicechancellor as 
aforeſaid, were indemnified ; provided they ſhould then 
ſubſcribe before Dec. 25. 1729. | 
18. By the aforeſaid ſtatute of the 13 & 14 C. 2. c. 4. Hens of colleges 
Every governor or head of any of the ſaid colleges or to ſubſcribe alſo 
halls, ſhall within one month next after his election or ud 39 aries, 
collation and admiſſion into the ſame government or head- common prayer. 
ſhip, openly and publickly in the church chapel or other 
publick 


458 Colleges. 
ö publick place of the ſame college or hall, and in the 
preſence of the fellows and ſcholars of the fame, or the 
greater part of them then reſident, ſubſcribe unto the 
nine and thirty articles of * mentioned in the ſta- 
tute of 13 Elis. e. 12. and to the book of common prayer, 
and declure his unfeigned aſſent and confent unto and ap- 
probation of the ſaid articles and of the fame book, and 
to the uſe of all the prayers rites and ceremonies forms 
and orders in the faid book preſcribed and contained ac- 
cording to this form following; I A B do here declare 

« my unfeigned afſent and conſent to all and every thin 
« contained and preſcribed in and by the book, intituted. 
„ The book of common prayer and adminiftration of the 
« ſacraments and other rites and ceremonies of thechurch, 
according to the uſage of the church of England; to- 
„ gether with the pſalter or pfalms of David, pointed as 
de they are to be ſung or ſaid in churches; and the form 
« or manner of making ordaining and confecrating of 
« biſhops prieſts and deacons: And all fuch governors 
er heads of the ſaid colleges and halls, or any of them, 
as ſhall be in holy orders, ſhall once at leaſt in every 
r of the year (not having a lawful impediment) 


openly and publickly read the morning prayer and ſervice 


in and by the ſaid book appointed to be read, in the church 
chapel or other publick place of the ſame college or hall : 
Upon pain to loſe and be ſuſpended of and from all the bene. 
fits and profits belonging to the fame government or head- 
ſhip, by the ſpace of fix months, by the viſitor or viſitors 


of the {ame college or hall; and if any governor or head 
of any college or hall, ſuſpended for not fubſcribing unto . 


the ſaid articles and book, or for not reading the morn- 
ing prayer and ſervice as aforeſaid, ſhall not at or before 
the end of fix months next after ſuch ſuſpenſion fubſcribe 
unto the ſaid articles and book, and declare his conſent 
thereunto as aforeſaid, then ſuch government or head- 
ſhip ſhall be ipſo facto void, /. 17. 

Aden ef em 19. By the 1 G. f. 2. c. 13. All heads and members 

| to take the of colleges, being of the foundation, or having any exhi- 


oaths, and make 


the ſubleriptions, dition, of eighteen years of aye ; and all perſons teaching 


as ber perſons pupils; and all perſons in general admitted to any office 
qualitying for in any ſuch college, eccleſiaſtical or civil: ſhall (within 
— ſix months after their admiffion, 9 G. 2. c. 26. /. 3.) 
take and ſubſcribe the oaths of allegiance, ſupremacy, and 

abjuration, in one of the courts at Weftminſter, or at 

the general or quarter ſeſſions of the peate : On pain of 

being ditabled to ſue or uſe any action; or to be guardian, 
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executor, or adminiſtrator ; or capable of any legacy or 
deed of giftz or to be in any ofhce; or to vote at any 
election for members of parliament; and to forfeit 5001 
to him who ſhall ſue. And if any ſuch head or member, 
being of the foundation, or having any exhibition, of 
eighteen years of age, ſhall neglect or refuſe to take and 
ſubſcribe the ſame, or to produce a certificate thereof un- 
der the hand of ſome proper officer of the reſpective court, 
and cauſe the ſame to be entred within one month in the 
regiſter of ſuch college or hall; and if the perſons in 
whom the right of election ſhall be, ſhall neglect or re- 
fuſe to elect another for the ſpace of twelve months, the 
king ſhall nominate to ſuch place vacant ; and if the per- 
ſon lawfully authorized to admit, ſhall neglect or refuſe 
to admit ſuch perſon ſo nominated by the king for the 
ſpace of ten days, the local viſitor ſhall admit him within 
one month; and if he ſhall refuſe, the king's bench may 
compel him by mandamus. 

And if it is a civil office (not eccleſiaſtical), they ſhall 
moreover, by the 25 C. 2. c. 2. on the like pain as afore- 
faid, within three months after their admiſſion, receive 
the ſacrament in ſome publick church on the lord's day, 
immediately after divine ſervice and ſermon; and, in the 
court where they take the oaths, ſhall firſt deliver a cer- 
tificate of ſuch their receiving, under the hands of the 
miniſter and churchwarden ; and ſhall then make proof 
of the truth thereof by two witneſſes : And ſhall alſo; 
when they take the ſaid oaths, make and ſubſcribe the 
declaration againſt tranſubſtantiation. F 

But there is an indemnifying clauſe.ia ſome act of par- 
liament every two or three 2 provided they comply 
within a time therein limited. | 
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20. By the ſame ſtatute 13 & 14 C. 2. c. 4. No form Common neayer- 
or order of common prayers, adminiſtration of ſacraments, f 89 


rites or ceremonies, ſhall be openly uſed in any church * 


chapel or other publick place of or in any college or hall 
in either of the univerſities, the colleges of Weſtminſter, 
Wincheſter, or Eaton, or any of them, other than what 
is preſcribed or appointed to be ufed in and by the book 
of common prayer :——Provided that it ſhall be lawful 
to uſe” the morning and evening 'prayer, and all other 
prayers and ſervice preſcribed in and by the ſaid book, in 
the chapels or other publick places of the reſpective col- 
_ and halls in both the univerlitics, in the colleges of 


eſtminſter Wincheſter and Eaton, and in the convoca- 
tions 


, & . EN 
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tions of the clergy of either province, in latin, /. 17, 18; 

(It is not ſaid, of what tranſlation.) 
| Common prayer 21, And by the ſame ſtatute, at all times when any 
before (ermons ſermon or lecture is to be preached, the common prayers 
* and ſervice in and by the book of common prayer appoint- 
ed to be read for that time of the day, ſhall be openly 
publickly and ſolemnly read by ſome prieſt or deacon, in 
the church chapel or place of publick worſhip where the 
faid ſermon or lecture is to be preached, before ſuch ſer- 
mon or lecture be preached ; and that the lecturer there 
to preach ſhall be preſent at the reading thereof — 
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Provided, that this ſhall not extend to the univerſity 


churches in the univerſities of this realm, or either of 
them, when or at ſuch times as any ſermon or lecture is 
preached or read in the ſaid churches or any of them, for 
or as the publick univerſity ſermon or lecture; but that 
the ſame ſermons and lectures may be preached or read, 
in ſuch ſort and manner as the ſame have been heretofore 
preached or read. /. 22, 23. 


Divine ſervicein 22. By Can. 16. In general; in the whole divine ſer- 


general. vice, and adminiſtration of the holy communion; in all 
colleges and halls in both the univerſities, the order form 
and ceremonies ſhall be duly obſerved, as they are ſet 
down and preſcribed in the book of common prayer; 
without any omiſſion or alteration. Ti 

The holy com- 23. By Can. 23. In all colleges and halls within both. 

+ OO the univerſities, the maſters and fellows, ſuch eſpecially 
as have any pupils, ſhall be careful that all their ſaid 
pupils, and the reſt that remain amongſt them, be well 
brought up, and throughly inſtructed in points of religion; 
and that they do diligently frequent publick ſervice and 
ſermons ; and receive the holy communion, which we 
ordain to be adminiſtred in all ſuch colleges and halls the 
firſt or ſecond ſunday of every month ; requiring all the 


ſaid maſters fellows and ſcholars, and all the reſt of the 


ſtudents, officers, and all other the ſervants there, ſo to 
be ordered, that every one of them ſhall communicate 
four times in the year at the leaſt, kneeling reverently 
and decently upon their knees, according to the order of 
the communion book preſcribed in that behalf, 


But by the rubrick in the book of common prayer, in 


eathedral and collegiate churches,. where there are many 
prieſts and deacons, they ſhall all receive the communion 
with the prieſt every ſunday at the leaſt, except they have 
a reaſonable cauſe to the contrary. 

24. By 
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24. By Can, 17. All maſters and fellows of colleges 
or halls, and all the ſcholars and ſtudents in either of the 
univerſities, ſhall in their churches and chapels, upon all 
ſundays holidays and their eves, at the time of divine ſer- 
vice, wear ſurplices, according to the order of the church 
of England ; and ſuch as are graduates, ſhall agreeably 
wear with their ſurplices ſuch hoods as do ſeverally apper- 
tain unto their degrees, / 

25. By the 1 £liz. c. 1. J. 25. and the 1 V. c. 8. 
Every perſon before he ſhall be preferred to any degree of 
learning in either of the univerſities, ſhall take the oaths 
of allegiance and ſupremacy, before the chancellor, vice- 
chancellor, or their ſufficient deputy. 

26. By the ſeveral ſtamp acts; for every ſkin or piece 
of vellum or parchment, or ſheet or piece of paper, on 
which any matriculation in the univerſities ſhall be writ- 
ten or ingroſſed, ſhall be paid a double 12d ſtamp duty. 

And for the regiſter, entry, teſtimonial or certificate of 
a degree in the univerſities (except the regiſter or entry 
of a batchelor of arts) ſhall be paid a duty of 40s, 

27. By the 8 Au. c. 19. Nine copies (on the beſt pa- 
per) of every book which ſhall be printed and publiſhed, 
or reprinted and publiſhed with additions, ſhall by the 


printer be delivered to the warehouſe-keeper of the com- 


pany of ſtationers, at the hall of the ſaid company, before 
publication, for the uſe of the royal library, the libraries 
of the univerſities of Oxford and Cambridge, of the four 
univerſities in Scotland, of Sion college in London, and 


of the faculty of advocates in Edinburgh; who ſhall with- 


in ten days after demand by the keepers of the ſaid re- 
ſpective libraries, or any by them authorized, deliver the 


ſame for the uſe of the ſaid libraries: and if any proprie- 
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tor, bookſeller, or printer, or the ſaid warehoule-keepcr 


ſhall not obſerve the directions of this act, he ſhall forfeit 
to the ſaid reſpective ſocieties the value of ſuch printed 
copy, and alfo 51, with full coſts, | 

And by the ſtatutes which impoſe a duty upon paper; 
books printed in the univerſities in the latin, greek, ori- 
enthl, or northern languages, ſhall have a drawback of 
the ſaid duty, 


28. By the 13 & 14C. 2. c. 39. (which after ſeveral p,;,;og, 


continuances expired in the year 1692) it was enacted, 
that no private perſon whatſoever ſhould print or cauſe to 


be printed any book or pamphlet, unleſs the ſame ſhould - 


be firſt entred in the book of the regiſter of the company 


of ſtationers in London; except acts of parliament, pro- 


elamations, and ſuch other books and papers as ſhould be 
3 appointed 
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5 to be printed by virtue of the king's ſign manu. 
„or under the hand of one of the ſecretaries of ſtate; 
and unleſs the ſame ſhould be firſt licenſed by the ſeveral 


| perſons therein directed; that is to ſay, all books con- 


cerning the common law were to be printed by the allow- 
ance of the lord chancellor, the lords chief juſtices and 
lord chief baron, or one of them; of hiſtory concerning 
the ſtate of this realm, or other books concerning any 
affairs of ſtate, by one of the ſecretaries of ſtate ; of heral- 
dry, by the appointment of the ear] marſhal, or if there 
mould be no earl marſhal, then by two of the kings of 
arms ; all other books, whether of divinity, . 
philoſophy, or other ſcience or art whatſoever, by the 
archbiſhop of Canterbury, or biſhop of London, or by 
their appointment reſpectively; or, in the univerſities, 
by the chancellor or vicechancellor there, provided that 
the ſaid chancellors or vicechancellors ſhould not meddle 
either with books of common law, or matters of ſtate 
or government, nor any book the right of printing where- 
of ſolely and properly belonged to any particular perſon, 
And the printers were to ſet their names, and declare the 
name of the author if required. —But there was a proviſo 
nevertheleſs, that nothing therein ſhould extend to in- 
fringe any the juſt rights and privileges of either of the 


- faid univerſities, touching the licenſing or printing of 


books therein; nor ſhould extend, to- prejudice the juſt 


rights and privileges, granted by the king or any of his 


royal predeceſſors, to any perſon or perſons, under the 

great ſeal or otherwiſe, but that they might exerciſe ſuch 

= and privileges according to their reſpective grants, 
hat thoſe privileges are, came to be conſidered in the 


caſe of Thomas Haſtett and Robert Baſtett, adminiſtrators 


(with the will annexed) of Jahn Baſkett, plaintiffs ; and 
the chancellor, maſters, and ſcholars of the univerſity of 
Cambridge, Foſeph Bentham, and Charles Bathurſt, defen- 
dants; M. 32 G. 2. which was as follows: The plain- 
tiffs brought a bill in the court of chancery, for an in- 
junction to reſtrain the defendants from printing or ſelling 
a book intitled . An exact abridgment of all the acts of 
4 parliament relating to the exciſe on beer, (and other 
t exciſeable liquors.””). And on the hearing of this 
cauſe, Jan. 24, 1743, the lord chancellor ordered that a 
caſe ſhould be ſtated, for the opinion of the judges of the 
court of king's bench, upon the ſeveral acts of parliament, 
letters patent, and grants of the crown inſiſted on by ei- 
ther ſide, and any other letters patent appearing 3 


between the par- 
al letters patent inſiſted on by the 


and publiſhing 

; all acts of | of parliament, 
* bear date of Dec. 1 Mar. 

ep. 19 Elia. the 8th 
— E. Ja. 1. the Iich of 
od I. the 26th of Sep. 
* Dec. 27 Cha, 2, 1 
of October, 12 An. They expreſsly grant the ſole power a 
k printing all and all ſorts of abridgments of all and ſingu- 
* lar ſtatutes and acts of parliament, and prohibit all ot 
x perſons to print any volume, book, or work of which the 
«4 printing was thereby granted. The eſtate and intereſſ 
_ zranted by the faid letters patent became veſted in John 
le aſkett, father of the now plaintiffs; and is now. veſted 
te as adminiſtrators to their ſaid father 
* d the plaintiffs have been ſworn 
* | | office of his majeſty's printer. 
* The caſe further ſtated, that the plaintiffs and ether prin- 
10 ters to his majeſty and his royal predeceſſors have, by vir- 
8 tue of the ſaid ſeveral letters patent to them reſpectively 
* granted, from time to time printed all acts of parliament 
of and abridgments of acts of parliament, bibles, new teſta- 
iſt ments, and other books mentioned in the faid letters pa- 
* tent. And the plaintiffs claim the ſole right of priati 


all acts of parliament, excluſive of all other perſons, dur- 
ing the term granted by the ſaid letters patent of the 12th 
of der Anne. 


ba he defendants founded their claim upon. the ſeveral 
2 letters patent and act of parliament following: King Hen. 8. 
5 by his letters patent, July the 20th in the 26th year of his. 
af reign, for him and his heirs, granted licence to the chan- 
* cellor, maſters and ſcholars of the univerſity of Cambridge, 
* that they and their ſucceſſor for ever, by theix writing un- 
* der the ſeal of the ſaid chancellor, from time to time might 
18 ev, and chuſe and for ever have among themſelves and 
of within the univerſity aforeſaid always remaining and inha- 
— biting, three ſtationers and printers or venders of books, as 
* well aliens and born without, as natives and born within 
* his ſaid majeſty's obedience, having and holding as well, 
ne hired houſes as houſes of their own : which ſaid ſtationere, 
t, or printers in, form aforeſaid aſſigned, and any of them, 
"x might lawfully there print all manner of books approved 
b or which thexeakter ſhould be approved by the, dd chan» 
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cellor or his vicechancellor and three doors there; and 
as well thoſe books, as other books printed whereſoever, 
as well within his ſaid majeſty's realm as without, ſo as 
aforeſaid approved or to be approved, might put to ſale, as 
well within the ſaid univerſity, as elſewhere within this 
kingdom, whereſoever they ſhall pleaſe, The ſtatute of 
the 13 Elis. confirms all letters patent granted to the ſaid 
univerſity, By letters patent dated 6th Feb, 3 Cha. 1, 
reciting the ſaid letters patent of 26th Hen. 8. and the 
ſaid act of parliament of the 13 Eliz, and alſo reciting, 
that ſince the ſaid act of parliament, divers letters patent 
had been made by queen Elizabeth, king James the firſt, 
and his then majeſty, granting authority to ** divers 
and ſundry books, and prohibiting generally all other per- 
ſons to print the ſame; and alſo reciting a decree in the 
court of ſtar- chamber of the 23d June 28 Eliz. and a pro- 
clamation of the 25 Sep. 21 Ja. 1. inforcing the ſame; the 
king confirms the right granted by the ſaid letters patent 
of 26 Hen. g. to the univerſity of Cambridge, notwith- 
ſtanding any grant or prohibition contained in the ſubſe- 
quent letters patent or any of them, | 


The queſtions upon this caſe are, 

1. Whether the plaintiffs are intitled to the ſole right 
of printing acts of parliament and abridgments of acts of 
parliament, excluſive of all other perſons, during the term 
granted by the ſaid letters patent dated Oct. 13. in the 
12th year of the reign of queen Anne, | 
2. Whether the defendants, the chancellor maſters and 


ſcholars of the univerſity of Cambridge, by virtue of the 


rants and acts of parliament inſiſted on by the ſaid defen- 
ts, or any of them, have the right or privilege of print- 
ing acts of parliament or abridgments of acts of parlia- 
ment, ' | I 


This caſe was firſt argued in Michaelmaſs term 1745, 
by Mr Comyns for the plaintiffs, and Mr Noel for the de- 
fendants. It was argued a ſecond time in Michaelmaſs 
term 1747, by Mr Gundry for the plaintiffs, and Sir Ri- 
chard Lloyd for the defendants. It was argued a third 
time in Hilary term 1949, by Mr Hume for the plain- 
tiffs, and Mr Henley for the defendants. It then ſtood 
for the certificate of the judges ; which having been put 
off for ſeveral years during the life of lord chief juſtice 
Lee, the parties did not apply to have it argued again 
whilſt the lord chief juſtice Ryder lived: But in Trinity 

| | term 


cos. 


term 17 58, they applied to have it ſet down for further 
argument in the next Michaelmaſs term. | 
"Before it came on, the court ordered copies of all the 
abovementioned letters patent, acts of. parliament and in- 
itruments. to be left with them. They alſo ordered copies 
of the charter to the ſtationers of London of the 4th of 
May,. 3 and 4 Ph. & Mar. the grant to the univerſity of 
Orlet to print law books, dated the 12th of Aug. 9 G. 
2. and the proclamation of the 25th of Sep. 21 Ja, 1. 
againſt the diſorderly printing of books ; and the ſeveral 
decrees of the court of ſtar chamber relative thereto. 
On Nov, 17, 1758, it was argued by Mr Comyns for 
the, plaintiffs, an Solicitor General Yorke the 
defendants, N tan * ©) 

And ſoon/after this laſt argument, the following certi- 
ficate was made : | TY , 

Having heard 'counſel on both ſides, and conſidered of 
this caſe, we are of opinion, that during the term granted 
by the letters patent dated the 1 3th of October in the 12th 
year, of the reign of queen Anne, the plaintiffs are intitled 
to the right, of printing Rs of parliament and abridg- 
ments of acts of parliament, excluſive of all other perſons 
not authorised to print the ſame by prior grants from the 


crown. | 

But we: think, that by virtue of the letters patent bear- 
ing data the-20th day of July in the 26th year of the reign 
of 


ing Henry the 8th; and che letters patent beating date 


the 6th of February in the zd year of the reign of king 
Charles the firſt, the chancellor maſters and ſcholars of the 
univerſity of Cambridge are intruſted with a cohcurren 
authority to print acts o plikinent and abridgments of 
acts of parliament, within the ſaid univerſity, upon the 
terms in the ſaid letters patent. 


Nov. 24. 1788. 


E. WIL MO T. 


ö Lord Coke, out of a filial regard to his aa mater, ob- 


ſeryes (4 Int. 228.) that the univerſity of Cambridge 
hath power to print within the fame omnes et omni moos li- 
8 z which, he ſays, the univerſity of Oxford hath not. 
Nevertheleſs, certain it is, that he lived many years aftef 
the date of the laſt of thoſe charters, which grants. to the 
aer 


ty of Oxford a like power as is granted by the 
H h 


above 
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above mentioned charters "to the univerſity of Cam- 


- bridge. | 


By letters patent 8 Cha. 1. Nov. 12. the king grants 
to the univerſity of Oxford licence to appoint three prin- 
ters, either aliens or natives, reſiding within the univerſity, 


every of whom fhall have power to print all manner of 


books (omnimodos libros) not publickly prohibited, and co- 
pies of books, to be approved by the chancellor or his 
vicechancellor and three doctors (one of whom at ſeaſt to 
be profeſſor of divinity) appointed by the chancellor ma- 
ſters and ſcholars for the examination of books; and as 
well the ſame books, as others whereſoever printed with- 
in the king's dominions or without and approved as afore- 
fad, as well within the ſaid univerſity as elſewhere, * to ex- 
poſe to ſale and ſell: And that alien born printers, em- 
ployed within the faid univerſity, ſhall in all reſpects be 
conſidered as natural born fubjects, except as to cuſtoms 
and ſubſidies, ed Ea | 
8 Charles 1. Mar. 13. The king recites and confirms the 
former grant; and further gives leave to every of the uni- 
verſity printers to employ two preſſes (notwithſtanding a 
decree in the ſtar chamber 28 Eliz. to the contrary), and 
to take two apprentices : And moreover grants, that if 
any of the ſaid printers ſhall, under the conditions afore- 
ſaid, print any book in any language from any manu- 
ſcript in any library within the univerſity of Oxford 
(the ſame never having been printed before); no per- 
ſon, without leave of the univerſity, ſhall preſume to 
reprint the ſame for the ſpace of 21 years: And the ſame 
privilege is granted for ten years, as to any books ſo 
printed by the univerſity printers, which ſhall be com- 
poſed de novo, and publiſhed, by any maſter or ſcholar : 
Under pain of forfeiture of the ſurreptitious books in both 
caſes, - n 
11 Charles 1. Mar. 3. Reciting that almoſt from the 
firſt introduction of printing into England there had been 
printers in the univerſity of Oxford, who by virtue of 
the privilege of the ſame univerſity (before any charter, 
inhibition, reſtriction, or limitation of printing was made) 
had free power of printing books and felling them 
throughout the . whole realm, as appears from many 
printed books and monuments then extant ; which pri- 
vileges were confirmed by the ſtatute of 13 Eliz. Since 
which time (altho' in the decree of the ſtar chamber 23 
Jun. 28 Eliz. which allows one pfeſs to the univerſity, 
no reſtriction or limitation of books to be there printed 
, „ Me occurs, 
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occurs, except a general proviſion fot obſerving certain 
letters patent and commiſſions under the great ſeal, ahd 
certain ordinances for the better government of the com- 
pany of ſtationers in London) ſome queſtions having ari- 
len between the company of ſtationers and others con- 
cerning t he exerciſe of the art of printing, certain books 
publickly approved and received had been, by letters patent 
of queen Elizabeth, king James, and the then king, pe- 
culiarly reſerved to be printed by the company of ſta- 
tioners and other perſons, particularly Robert and Chri- 
ſtopher Barker, John Bill, and Bonham Norton ; And 
reciting alſo the letters patent of 12 Nov. and 13 Mar. 
8 Cha. to the univerſity of Oxford, and that- now the 
London ftationers pretend that all the books ſo peculiarly 
reſerved for their printing are books publichly prohibited, 
and (as ſuch) not within the univerſity privilege, where- 
by the univerſity printers are deterred from the free ex- 
erciſe of their powers; Therefore the king ratifies and 
confirms for ever the aforeſaid letters patent, - and gives 
power to the univerſity to make laws and ordinances 
for the better government of printing within the ſame : 
And further doth interpret expound and declare, that 
thoſe books of what kind ſoever, peculiarly reſerved to 
be printed by the company of ſtationers or other perſons 
whatſoever, are not, nor -ought to be deemed; books 
publickly prohibited, foraſmuch as they are rather ſuch as 
are commonly approved for the publick uſe of all the 
king's ſubjects ; and which, if they were publickly pro- 
hibited, neither the company of ſtationers nor any other 
perſons could lawfully print and expoſe to ſale: And 
therefore that it ſhall be lawful to the 'printers ſtationers 
or bookſellers of the univerſity of Oxford, aſſigned as is 
| aforeſaid in the aforeſaid letters patent, from time to time 
for ever, to print within the ſaid univerſity and the pre- 
eincts thereof, according to the form in the ſaid letters 
patent preſcribed, the ſame books, and every book of what 
kind ſoever, contained in the charters of the ſtationers of 
the city of London and their ſucceflors, or of other prin- 
ters whatſoever, and ſo peculiarly reſerved to the printing 
of them and their ſucceſſors or aſſigns, and alſo all other 
books whatſoever not publickly prohibited as aforeſaid ; 
as well in the engliſh, as in any foreign language, or 
mixt therewith ;* and the ſame, ſewed or bound, in large 
volumes of in ſmall as well within the faid univerſity and 
the precincts thereof, as elſewhere within the king's do- 
minions, publickly to expoſe to ſale, And theſe letters 
patent are ordered to be conſtrued in the moſt beneficial 
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Licence to 
preach. 


ry city and town being à county of it ſelf, ly 
in the precincts of any of the counties aforeſaid: And the 
chancellor and ſcholars of the univerſity of Cambridge 


manner for the univerſity ; notwithſtanding any miſre- 
citals, or non- recitals, or any other defects or impertec. 
tions whatſoever. a ene | 

29. By the 3 Ja. c. 5. Every perſon that ſhall be a 
popiſh recuſant convict, during the time that he ſhall re- 
main a recuſant, ſhall be utterly diſabled to ꝓreſent to any 
benęeſice, prebend, ar any other eccleſiaſtical living, or 
to collate or nominate to any free ſchool, hofpital; or do- 
native, or to grant any avoidance of any benefice, prebend, 
or other eccleſiaſtical living: And the chancellor and 
ſcholars of the univerſity of Oxford, ſo often as any of 
them [ſhall be void, ſhall have the preſentation, nomi- 
nation, collation, and donation thereof lying within the 
counties of Oxford, Kent, Middleſex, Suſſex, Surrey, 
Hampſhire, Berkſhire, Buckinghamſhire, Glouceſterſhire, 
Worceſterſhire, Staffordſhire, Warwickſhire, Wiltſhire, 


gomerſetſhire, Devonſhire, Cornwal, Dorſetſhire, Here- 
ſordſhire, Northamptonſhice, Pembrokeſhire, Caermar- 


.thenſhire, Brecknockſhire, Monmouthſhire, Cardigan- 
ſhire, Mentgomerylhire, the oity of London, and in eve- 


ing with- 


mall have the preſentation, nomination, collation, and 
donation thereof lying within the counties of Eſſex, 
Hertfordſhire, Bedfordihire, Cambridgeſhire, Hunting- 
donſhire, Suffolk, Norfolk, Lincolnſhire, Rutlandſhire, 
Leiceſterſhire, Darbyſhite, Nottinghamſhire, Shropſhire, 


Cheſhire, Lancaſhire, Yorkſhire, the county of Durham, 


Northumberland, Cumberland, Weftmorland, Radnor- 
tire, . Denbiſhire, Flintſhire, ' Carnarvonſhire, Angle- 
ſeyſhire, Merionethſhire, Glamorganſhire, and in every 


city and town being a county of it ſelf, lying within the 


precincts of any of the counties aforeſaid. 

There are many other particulars concerning ſuch pre- 
ſentations, nominations, collations, and donations; which 
falling in more properly under the title Popery, are there 
at large inſertſe. | | 

30. By Can. 36. The univerſities have a concurrent 
power with the archbiſhops and biſhops, in granting li- 


Tide for orders. cences to preach, 


31. By Can. 33. No perſon ſhall be admitted into 


ſacred orders, except he ſhall exhibit to the biſhop a 
preſentation or certificate, that he is provided of ſome 
church wherein to officiate; or that he is a fellow, or in 
right as a fellowy or to be a conduct or chaplain in ſome 


college in Cambridge or Oxford, or except he be a - 
a er 


tions 
it is et 
fice or 
years, 
ſaid u 
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vilege 
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ſter of arts of five years ſtanding that liveth of his own a 
charge in either of the univerſities, or except he be to be 
admitted by the biſhop himſelf to ſome benefice or curate- 
ſhip then void. | 

32. By the ſtatute of gon-reſidence, 21 HM. 8. c. 13. How far being 
it is provided, that the ſame ſhall not extend to any ſcho- „ 
lar or ſcholars being converſant and abiding for ſtudy, a d end 


without fraud or covin, at any univerſity within this with nen-ef · 


realm, or without. 


But becauſe this privilege and ion was much 


ö exempt 
abuſed, to the cloaking of idleneſs and diſſolute living, 
under pretence of ſtudy, divers regulations and limita- 


tions hereof were made by the 28 H. 8. c. 13+ by which 
it is enacted, that all perſons who ſhall be to any bene- 
fice or benefices promoted, being above- the age of forty 
years, (the chancellor, vicechancelior, commillary of the 
ſaid univerſities, or any of them, wardens, deans, pro- 
voſts, preſidents, rectors, maſters, principals, and other 
head rulers of colleges, halls, and other houſes or places 
corporate within the ſaid univerſities, or any of them, 
doctors of the chair, readers of divinity in the common 
ſchools of divinity in any of the ſaid univerſities, only ex- 
cepted,) ſhall be reſident and abiding at and upon one of 
their ſaĩd benefices, according to i true intent -and 
meaning of the ſaid act, upon the pains therein expreſſed. 
And all and ſingular ſuch- beneficed perſons, being under 


ir 
— the age of forty years, reſiant and abiding within the 
ham, faid univerſities or any of them, ſhall not enjoy the pri- 
bn vilege of non- reſide nee aforeſaid ; unleſs he or they be 
igle- N at the ordinary lecture and lectures, as well at 
very ome in their houſes, as in the common ſchool or ſchools, 
1 the and in their proper perſon keep ſophiſms, problems, diſ- 
putations, and other exerciſes of learning, and be oppo- 
pre- nent and reſpondent in the ſame, according to the or- 
hich dinances and ſtatutes. of either of the ſaid univerſities, 
here where he or they ſhall be fo abiding or reſiant. Pro- 
| vided, that this ſhall not extend to any perſon who ſhall 
rent be reader of any publick or common lecture in divinity, 
g li- law civil, phyſick, philoſophy, humanity, or of any ef 
the liberal ſciences, gr publick or common interpreters 
into or teachers of the hebrew tongue, chaldee, or greek, 
op 2 in whatſoever college or place of any of the ſaid univer- 
ſome ſities the ſaid perſons for the time being ſhall read the 
r in ſaid common or publick lectures; nor to any perſon 
ſome above the age of forty years who ſhall geſort to any 
ma- of the, ſaid univerſities to proceed doctors in divinity, 
ſer | Hh 3 law 


Firft fruits 
teaths, 


Phy ſieians and 
ſurzeons. 


1 


Juſtices of the 


Fac. 


r. 
law civil, or phyſick, for the time of their ſaid pro- 
ceedings, and executing of ſuch ſermons, diſputations, 


or lectures, which they 


be bound by the ſtatutes of 


the unjverſities there to do fgr the ſaid degrees ſo ob- 


tained. y 50 | 

33- Can. 41. No licence or diſpenſation for the keep. 
ing of more benefices with cure than one, ſhall. be grant. 
ed to any, but ſuch as ſhall have taken the degree of a 
maſter of arts at the leaſt in one of the univerſities of 
this realm. In which caſe alſo, by the ſtatute of 21 H. 
8. c. 13. he muſt have a chaplainhhig from ſome of the 
nobility or other perſon qualified to keep a chaplain or 
chaplains. | 

But, by the ſame ſtatute, all doctors and bachelors 
of divinity, doctors of law, and bachelors of law canon, 
and every of them, which ſhall be admitted to any of 
the ſaid degrees by any of the univerſities of this realm, 
and not by grace only, may purchaſe licence, and take 
have and keep two, parſonages or benefices with cure of 
ſouls (without any chaplainſhip). 

34. By the 1 Eliz. c. 4. for the reſtitution of firſt fruits 
and tenths to the crown, it is provided, that all grants 
immunities and liberties given to the univerſities of 
Cambridge and Oxford, or to any college or hall in 
either of them, and to the colleges of Eaton and Win- 
cheſter, by king Henry the eighth or any other of the 
queen's progenitors or predeceflors, or by act of par- 
liament, touching the releaſe or diſcharge of firſt fruits 
and tenths, ſhall be always and remain in their full 
ſtrength and virtue. | | 

35. By the 3 H. 8. c. 11. For Fete ſurgeons by 
the biſhop of ; the dioceſe; it is provided, that the 
ſame ſhall not be prejudicial to the univerſities of Ox- 
ford or Cambridge, or to any privileges granted to 


them. 


And by the 14& 15 H. 8. c. 5. which enacteth, that 
no perſon ſhall be ſuffered to practiſe in phyſick through- 
out England, unti] he be examined at London by the pre- 
ſident and three elects of the college of phyſicians ; and 
to have from them letters teſtimonial of their exami- 
nation and approbation : there is an exception, un- 
leſs he be a graduate of Oxford or Cambridge, which 
bath accompliſhed all things for his form, without any 
race. A | | | 
: 36. By the 5 G. 2. c. 18. No perſon ſhall be a juſtice 
af the peace, who hath not 100] a year clear of incum- 
| brances : 


»*, 
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brances : Provided, that this ſhall not extend to any 


city or town having juſtices of the peace within their 


reſpective limits; but that in every ſuch city or town, 
they may be capable to be juſtices of the peace, in ſuch 
manner as if this act had not been made: And provi- 
ded alſo, that this ſhall not extend to any of the heads 
of colleges or .halls in either of the two univerſities of Ox- 
ord and Cambridge ; but that they may be made juſtices 
of the peace of and in the 2 counties of Oxford, 
Berks and Cambridge, and the vities and towns with- 
in the ſame, and execute the office thereof as fully 
and freely in all reſpects as if this act had not been 
made. | 

And by the 7 Geo. 2. c. 10. Whereas it hath been 


cuſtomary for the vicechancelloy of the univerſity and mayor 


of the town of Cambridge, to be juſtices of the peace 
of the county of — and it may be inconvenient 
to have the ſaid qualification of 1001 a year extend to 
them ; it is therefore enacted that the ſaid act ſhall not 
extend to deprive the ſaid vicechancellor of the univerſity 
or mayor of the town of Cambridge, from being a juſtice 
of the peace in the ſaid county. | 

And by the 18 Ges. 2. c. 20. for the oath of 1001 a 
year qualification to be made by juſtices of the peace, 
it is provided, that this ſhall not extend to any of the 
heads of colleges or halls in either of the two univerſities 


of Oxfard and Cambridge, or to the vicechancellor of 


either of the ſaid univerſities, or to the mayor of the 
city of Oxford or town of Cambridge; but that they 
may be and act as juſtices of the peace of and in the 
ſeveral counties of Oxford, Berks, and Cambridge, and 
the cities and towns within the ſame, and execute the 
office thereof, as fully and freely in all reſpects, as 
heretofore they have lawfully uſed to execute the ſame, 
as if this act had not been made. \ 
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37. By the 9 An. c. 5. requiring knights of the ſhire Members of 
to have 6001 a year; and citizens, burgeſſes, and barons Parliament. 


of the cinque ports to have 30o0l a year; and by the 
33 C. 2. c. 20. requiring oath to be made of ſuch qua- 


Iihcation ; the members for the two univerlities are 


excepted, 


38. By the 31 Geo. 2. c. 29. and 3G. 3. c. 11. for Atze of bread, 


the due making of bread, and for regulating the price 
and aſſize thercof, and to puniſh perſons who ſhall adul- 
terate meal flour or bread ; it is provided, that the fame 
hall not extend to prejudice the ancient right or cuſtom 
of the two univerſities of Oxford or Cambridge, or either 

H h4 of 


Colleges. 


of them, or their clexks of the market, or the practice 
within the ſeveral juriſdictions there uſed, to ſet aſcertain 
and appoint the aſſize and Ne en of all ſorts of bread to 
be ſold or expoſed to ſale within their ſeveral juriſdic- 
tions; but that they may from time to time ſet aſcertain 
and appoint the afhze ind weight of all ſorts of bread to be 
ſold or expoſed to ſale, by any baker or other perſon 
whatſoever; within the limits of their ſeveral juriſdic- 
tions, and may inquire and puniſh the breach thereof, as 
fully and freely in all reſpects as they uſed to do, as if 
this act had not been made. 4 | 

T. 5 Car. Cafe of the univerſity of Cambridge. The 
univerſity claimed by their charter to be clerks of the 
market, and that they had pawer by their office to make 
orders, and to execute them : And they made an order, 
that no chandler ſhould fell candles for more than 4d 
halfpenny the pound: And becauſe one ſold for 5d the 
pound, — impriſoned him. In this caſe a prohibition 
Was 74 for that they could not impriſon without 
"courſe of law; and as clerks of the market, they had 
nothing to do but vith victuals, which candles are not. 
Het. 145. 
39. In the cloſe rolls, fo ancient as the 3 Ed. 1. there 
is a writ to the mayor and bailiffs of Oxford, to obſerve 
the aſſize of bread and wine, and to ſet a reaſonable price 
upon victuals, as they are bound by oath to the chancellor 
and proctors. 3 Salk, 383, And by a charter of yet more 
ancient date, to wit, in the 39 Hen. 3. we find the aſſize 
of bread and of ale and wine granted to the ſaid univerſity, 
Mood t Hiſt. and Ant. Univ. Gan. | 

In the 5 Rich. 2. The mayor bailiffs and commonalty 
of Cambridge were accuſed in parliament, that in a tu- 
mult there, amongſt other enormous offences, they had 
broken up the univerſity treaſury, and taken out and 
burnt ſundry the charters and records of the ſaid univer- 
ſity : Upon which their liberties were ſeiſed into the king's 
hands as forfeited, And afterwards, the king granted to 
the chancellor and ſcholars, within the ſaid town of Cam- 
bridge and the ſuburbs thereof, the aflize, conuſance, 
and correction of bread, ale, weights, meaſures, regraters . 
and foreſtallers, with the fines and amerciaments of the 
ſame, yielding therefore mon at the exchequer 101, 
And certain liberties the king after granted to the ſaid 
mayor and bailitfs, and increaſed their former fee farm, 
4 Infl. 228. f 
By the ſtatute of the 7 Ed. 6. c. 5. Containing cer- 
tain regulations about licenſing wine taverns, it is E 

vided, 


ing; but that they 


vided, that there ſhall not be at any time above the num- 
ber of three in Oxford and four in Cambridge. And 
there is a proviſo that the ſame regulations about the 
Hanging bf licences ſhall not in any wiſe be prejudicial 
or hurtfuP to any of the univerſities of Oxford and Cam- 
bridge, or to the chancellor and ſcholars of the ſame, or 
their” ſucceſſors, to impair or take away any of the li- 
berties privileges franchiſes juriſdictions powers and au- 
thorities to them or any of them appertaining or belong- 
enjoy the fame in fuch large 
and ample wiſe, as tho' this act had not been made: 
So alway that there be not any more or greater num- 
ber of taverns kept or maintained within either of the 
ſaid towns of Oxford or Cambridge, than may be law- 
fully kept or maintained by the proviſion and intent of 
this act. | «202.4 LAI 

By the 1 Fa. c. 9. for reſtraining of tipling in publick 
houtis 3 it is provided, that the correction and puniſh- 
ment of ſuch as ſhall offend againſt this act within 
either of the univerſities, ſhall be miniſtred by the K. 
vernors, magiſtrates, juſtices of the peace, or er 
principal officers there; and that no other within their 
erties for any matter concerning this law ſhall in- 
termeddle, 

And by the 4 Fa. c. 5. for the puniſhment of drun- 
kenneſs ; it is provided, that nothing therein ſhall be 
prejudicial to either of the two univerſities ; but that 
the chancellor maſters and ſcholars may enjoy all their 
juriſdictions rights privileges and charters, as heretofore 
— might have done. | 

y the x1 & 12 V. c. 15. and 12 @ 13 V. c. 11. 


J. 19. The mayor or other chief officer of _ city, 
al 


town corporate, borough, or market town, ſhall cauſe 
all ale quarts and ale pints brought to them, to be mea- 
ſured and ſtzed with the ſtandard, and then ſigned 
ſtamped and marked; provided, that nothing there- 


in ſhall extend to deprive the two univerſities of this 


kingdom, or either of them, of their right, privilege, 


and uſage of ſizing ſigning ſtamping and marking of mea- 


ſures for beer and ale within their reſpective limits and 
juriſdictions; but that they may enjoy their ſaid right, 
privilege, and uſage, 

T. 1, An. Ruſh againſt the chancellor and ſcholars of 
the univerſity of Oxferd. It was moved for a prohibition 
to a ſuit in the vicechancellor's ' court againſt certain 
brewers, for ſelling ill beer and falſe meaſure ; and the 
: EY N particular 


% - 


as 
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ing. Proyided, that nothing in this act 


| Colleges. | 
particular exceſs of juriſdiction alledged was, the exacting 
juratory caution; and it was alſo inſiſted, that tho” they 
have the aſſize of bread and beer by charter, yet a power 
to puniſh by fine, and proceed according to the civil law, 


cannot be by charter. But by Holt chief juſtice; Before 
the 14 Hen. 8. the univerſity had the juriſdiction of a 


leet, and exerciſed it in the vicechancellor's court; but 
the charter of the 14 Hen. 8. grants them power of treſ- 
paſſes, and that over all perſons whatſoever, if a ſcholar 
be party. 1 Salk. 343. 


By the 9 An. c. 23. which laid a ſtamp duty upon ale 


and wine licences, it is provided, that nothing therein 


ſhall extend to prejudice any right which the two uni- 


verſities of Oxford: and Cambridge or either of them have, 
or claim to, have, to the licenfing any taverns, inns or 
alehouſes, within their ſeveral juriſdictions ; but that the 


ſaid univerſities may from time to time grant licences for 
any tayerns inns and alehouſes within their ſeveral ju- 


riſdictions, ſubje& to the ſaid duties, in as ample manner 
as they might lawfully have granted the ſame, if this act 
had not been made. | 

By the 10 Gee. 2. c. 19. It ſhall not be lawful for the 
chancellor or vicechancellor of the univerſity of Oxford, 
or any other officer of that body, to receiye or take di- 
rectly or indirectly, any fee perquiſite gratuity or reward, 
for granting ſuch licences as aforeſaid ; nor ſhall any ſum 
of money 2 gratuity or reward be hereafter paid to any 


perſon or perſons for or in reſpect of ſuch licences, other 


than ſuch annual payments in like manner and to the 
like uſes, as have been uſual in the univerſity of Cam- 
bridge; any law or cuſtom to the ray notwithſtand- 

all in any wiſe 
be conſtrued, to prejudiee or confirm any of the liberties, 
privileges, franchiſes, juriſdictions, powers, and autho- 
rities, appertaining or belonging to the mayor, bailiffs, 


and commonalty of the city of Oxford, or to any of them; 


but that they may enjoy the ſame, as if this act had not 
been made, f | 

By the 17 Geo. 2. c. 40. Whereas diyers perſons have 
of late taken cellars, vaults, or warehouſes, within the 
univerſity of Oxford and precincts thereof, in which they 
retail great quantities of wine, not having licence from 


the chancellor or vicechancellor of the ſaid univerſity, in - 


violation of the rights of the ſaid univerſity, and in pre- 
judice of his majeſty revenues ; and whereas the like of- 
K may be committed within the univerſity of Cam- 


bridge and the precincts thereof, by perſons ſelling wine 
by 
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by retail, not being daly licenſed by the ſaid univerſity 


and whereas the acts of parliament relating to wine li- 


cences do not extend to the ſaid univerſities : it is enac- 
ted, that no perſon ſhall fell wine by retail, within either 
of the ſaid uniyerſities or the precincts thereof, without 
licence from the chancellor or vicechancellor ef the uni- 
verſity of Oxford, and from the chancellor maſters and 
ſcholars of the univerſity of Cambridge reſpectively, on 
pain of forfeiting for every oftence 51, half to the king, 
and half to the informer ; and perſons offending againſt 
this act may be proſecuted and proceeded againſt for the 
ſaid forfeitures in the courts of the chancellors or vice- 
chancellors reſpectively, in a ſummary way by ſummon- 
ing the party accuſed; and on appearance, or contempt 
in not appearing (oath being made of the ſummons), 


ſuch courts may examine the matter; and on confeſſion 
of the party accuſed, or oath of one credible witneſs, 


may give ſentence, and iſſue their warrant for levying the 
forfeiture by diſtreſs and ſale, rendring the overplus ; and 
for want of diſtreſs, may commit the oftender to the houſe 


of correction for one month ; and no proceedings herein 


ſhall be removed by certiorari, until the party before the 
allowance thereof ſhall find two ſufficient ſureties to be- 
come bound to the proſecutor in the ſum of 501, to pro- 
ſecute the ſame with effect within twelve months, and to 
pay unto him his coſts and charges of the removal of ſuch 
ſentence and the proceedings thereon, in caſe ſuch ſen- 
tence ſhall be affirmed. Provided, that this ſhall not 
in any wiſe be conſtrued to prejudice or confirm any of 
the liberties priyileges franchiſes juriſdictions powers and 
authorities appertaining or belonging to the mayor bai- 
liffs and commonalty of the city of Oxford, or to any of 
them; but that they may enjoy the ſame, as if this act 
had not been made. f 

By the 26 Ges. 2. c. 31. for licenſing alehouſes; it is 
provided, that the ſame ſhall not in any wiſe be prejudi- 
cial to the priyilege of licenſing taverns and other pub- 
lick houſes, claimed by the two univerſities or either of 
them; nor to the chancellor maſters and ſcholars, or any 
officers of the ſame, or their ſucceſſors ; but that they 
mapzaſe and enjoy ſuch privilege, as they have heretofore 
lawfully uſed and enjoyed. 

By the 30 Geo. 2. c. 19. containing additional duties 
and other regulations about wine licences, it is provided, 
that nothing in this act ſhall be in any wiſe prejudicial 
to the privileges of the two univerſities, nor to the chan- 
gellors and ſchelars of the ſame; but that they may = 
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and enjoy ſuch privileges as they have heretofore lawfully 
uſed and enjoyed. | 


And by the 32 Geo. 2. c. 19. explaining and amending 


the laſt mentioned act, it is provided, that nothing in 
this or any former act, relating to wine licences, ſhall in 
any wiſe be prejudicial to the privileges of the two uni- 
verſities, or to the chancellor or ſcholars of the ſame, or 
their ſucceſſors ; but that they may uſe and enjoy ſuch 
privileges as they have heretofore lawfully uſed and en- 
joyed:: any thing to the contrary thereof in any wiſe 
notwithſtanding. j 

Some have doubted, ſince the acts about juſtices of the 
peace licenſing alehouſes were made, whether the vice- 
chancellors in the two univerſities reſpectively have now 
2 power to regulate and controll the ſelling of ale and 
other liquors within their ſeveral juriſdictions, as they had 
before the making of thoſe acts; but upon what thoſe 
doubts are founded, doth not clearly appear. That they 
had a privilege by charter to licenſe alehouſes, before the 
act of parliament of the 13 Eliz. is unqueſtionable, That 
privilege, whether valid or not by charter, was eſtabliſhed 
und made good by that act. From thence, to the 2d 
year of Geo. 2. no alteration by any act was made con- 
cerning the power of licenſing alehouſes. By the act of 
2 G. 2. c. 28. it was enacted, that no licence ſhould be 
granted to keep an alehouſe, but at a general meeting of 
the juſtices for the diviſion, and all licences granted o- 
therwiſe ſhould be void: But there is a proviſo, that no- 
thing therein ſhould extend to alter the method or pow- 
er of granting licences in am city or town corporate. In 
the act of the 26 G. 2. c. 31. there are ſeveral other re- 
gulations ; but with a ſpecial proviſo, that the ſame ſhould 
not extend to the univerſities, and a recognition withal 
(as above expreſſed) of the ſaid privilege of the univerſi- 
ties to licenſe tayerns and other publick houſes within 
their diſtricts. And the like is acknowledged, with re- 
ſpect either to taverns or alehouſes, or both, by no leſs 
than ten other acts of parliament, as is above ſet forth; 
as alſo by two other acts, as here follow under the two 
next ſections : that is to ſay, the ſaid power is recognized 
by thirteen different acts of parliament, 

40. By the 9 An. c. 10. requiring that no perſons 
ſhall carry letters but the poſtmaſter general or his depu- 
ties, there is a proviſo, that nothing therein ſhall extend 
to either of the univerſities, but that they may uſe and 
enjoy ſuch privileges as heretofore they have lawfully uſed 
and enjoyed, and that all letters and other things may be 
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ſent or conveyey to or from the ſaid univerſities, in man- 
ner as heretofore hath been uſed. _ 


41. By the 9 G. 2. c. 23. After the 29th day of Sep- pigilters fettiog 
tember 1736, any perſon who hath followed and exer- vp trades, 


Ciſed the art or buſineſs of diſtillation for ſeven years laſt 
paſt ; or hath ſerved, or on the 25th day of March 
1736 was ſerving an apprenticeſhip to the ſame ; ſhall 
have full liberty and authority to exerciſe and follow 
any other trade art buſineſs or manufacture, in any city 
town or place in England; any law, charter, grant, 
cuſtom, or uſage to the r 

But by the 10 Geo. 2. c. 19. Whereas ſince the making 
the ſaid act, and under colour thereof, perſons not li- 
cenſed by the chancellor maſters and ſcholars of the u- 
niverſity of e or by the chancellor or vicechan- 
cellor of the univer ity of Oxford, have exerciſed and 


followed, or may exerciſe and follow, in the city of Ox- 


ford and town of Cambridge, the trades of vintners or 
wine ſellers, and much evil rule and diſorder may be 
practiſed in taverns not fo licenſed, to the great annoy- 
ance of the ſaid chancellors maſters and ſcholars, and 
corruption of the youth educated in the ſaid univerſities; 
it is enacted, that after Sept. 29, 1737, nothing in the 
ſaid act contained ſhall extend to prejudice the right 
which the chancellor maſters and ſcholars of the Rid 
univerſity of Cambridge, or the chancellor or vicechan- 
cellor of the ſaid univerſity of Oxford, do claim, of li- 


cenſing taverns and other publick houſes within the pre- 


eincts of either of the ſaid univerſities; but they may 
enjoy the ſaid right as fully as if the ſaid act had not 
been made. Provided, that ſuch diſtillers as aforeſaid, 
who ſince the ſaid 29th day of September 17 36, have ex- 
erciſed or followed in the ſaid town of Cambridge the 
trades of vintners or_ wine ſellers, without the licence of 
the chancellor maſters and ſcholars, ſhall. have liberty to 
exerciſe. the ſaid trades there, ſo as they take out ſuch li- 
cences before the 24th day of June next following, pay-- 
ing their proportion for the ſame of the money uſually 
and annually paid by the vintners or wine ſellers now 
licenſed by the ſaid chancellor maſters and ſcholars, and 
upon ſuch terms, and ſubje& to ſuch regulations condi- 
tions reſtrictions and power of. reyocation, as the ſaid 
vintners or wine ſellers fo licenſed as aforeſaid are ſubject 
to | 


. 42. By the 22 Ge. 2. c. 44. and 3 G. 3. c. B. ſoldiers soldier: letting 
and mariners who have been employed in the king's up traces. 


ſervice, and have not deſerted, may ſet up ſuch trades as 
I they 
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1 they are 20 i in any town or place within this king: ſ\ 
dom :—Pro; Sti that this act ſhall not in any wiſe be ir 
et privileges of the univerſities of Cam- ve 

ridge and Vord, or either of them; or extend to give er 

liberty tos \zperſon to ſet up the trade of a vintner, or of 

to ſel] any,zzine or other liquots within the faid univer- te 

ſities, z'ithgut licence firſt had and obtained from the pe 

; vicechx/acellors of the ſame reſpectively. | be 
Perſons not {4.6 * „In the ſtatute 1 U 2 P. & M. c. 75; which en- ſh 

town, ſelling + , that perſons dwelling in the country, and not be- an 

goods therein, 15g freemen of cities or towns corporate reſpectively; of 

| ſhall not ſell goods by retail within ſuch city or town thi 
corporate; there is a proviſo, that nothing therein ſhall det 
| | be prejudicial to the liberties and privileges of the uni- for 
verſities of Cambridge and Oxford, or either of them. vic 

Purveyance, 44. Whilſt the laws for purveyance were in force, it mi 

was enacted by the 2& 3 P. & MH. c. 15. that the king's eit 

purveyors ſhould not take grain or victuals within five tiv 

miles of Cambridge or Oxford, unleſs when the king or on 

queen ſhould be there or within ſeven miles thereof, But of 

now, by the 12 C. 2. c. 24. All purveyance whatſoever ren 

| is intirely taken away. | | mo 
Stage plays. 45. By the 10 Geo.-2:-6, 19, Whereas the letters pa- of 

| | tent of king Hen. 8. made and granted to the chancellor ſtat 
| and ſcholars of the univerſity of Oxford, bearing date not 
the firſt day of April in the 14th year of his reign ; and wy 
\ the letters patent of queen Elizabeth, made and granted forc 

| to the chancellor maſters and ſcholars of the univerſity of | of 
| Cambridge, bearing date the 25th day of April in the 4 pro 
year of her reign ; and alſo all other letters patent by | 4 
any of her progenitors or predeceffors, made to either of that 
the corporated bodies of the ſaid univerſities; and all hall 
manner of liberties, franchiſes, immunities, quietances, brid 


privileges, view of frankpledge, law days, and othet We 
things whatſoever they were, which either of the ſaid 
corporated bodies of the ſaid univerſities had held occu- 
pied or enjoyed, or of right ought to have had uſed oc- maſi 


cupied and enjoyed; were by authority of parliament in coll, 
the 13th year of her reign confirmed to the chancellor for 
maſters and ſcholars of either of the ſaid univerſities, and exhi 
their ſucceſſors; and whereas doubts have ariſen or may in re 
ariſe, whether by any of the ſaid letters patent liberties the 
franchiſes immunities or privileges, or by any ſubſequent any 
charter or charters, or by the laws and ſtatutes of this 169 
realm, the chancellor of either of the ſaid univerſities, or Proy 
the vicechancellor thereof, or his deputy, or any other to di 


perſon, be ſufficiently impowered to correct reſtrain or . | Jong 
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ſuppreſs common players of interludes, eſiding or : 
inhabiting within the precinCts of eithe. ie ſaid uni- 
verſities, and not wandering abroad; * hereas the 

ts of either 


erection of any r within the pre? 
of the ſaid univerſi * 
tended with great inconveniences; it is ena d, that all 
perſons whatſoever, who ſhall for gain, in an, plz Houſe, 
booth, or otherwiſe, exhibit any ws, 1 play, in) Jude. 
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ance, or act any part or aſſiſt therein, within the pretin ds; 


the city of Oxford or town of Cambridge, ſhall be 7 
deemed rogues and vagabonds: and it ſhall be lawful 

for the chancellor of either of the ſaid univerſities, or the 
vicechancellor thereof, or his deputy reſpectively, to com- 

mit any ſuch perſon to hoy houſe of correction within 
either of the counties of Cambridge or Oxford reſpec- 
tively, there to be kept to hard labour for the ſpace of 

one month; or to the common gaol of the city or county 

of Oxford, or town or county of Cambridge, there to 
remain without bail or mainprize for the like ſpace of one 
month ; any licence of the chancellor maſters and ſcholars 

of either of the ſaid univerſities, or any thing in any 
ſtatute, law, cuſtom, charter, or privilege to the contrary 
notwithſtanding. 93 — 

46. By the militia act of 2 G. 3. c. 20. which is in Militia 
force for ſeven years, &c. No 5 being a member 

of either of the univerſities, al ſerve perſonally, or 
provide a ſubſtitute to ſerve in the militia. 

47. By the annual acts for the land tax, it is provided, 1 nd tar; 
that the ſame ſhall not extend to charge any college ar 
hall in either of the two univerſities of Oxford or Cam- 
bridge; or the colleges of Windſor, Eaton, Winton or 
Weſtminſter; or the college of Bromley; for or in re- 
ſpect of the fites of the ſaid colleges or halls, or any of 
the buildings within the walls or limits thereof : or any 
maſter, fellow, or ſcholar, or exhibitioner of any ſuch 
college or hall, or any maſters or uſhers of any ſchool ; 
for or in reſpect of any ſtipend, wages, rents, profits, or 
exhibitions whatſoever, ariſing or growing due to them, 
in reſpect of the ſaid ſeveral places or employments, in 
the ſaid univerſities, colleges, or ſchools : or to charge 


any of the houſes or lands, which on or before Mar. 25. 


1693, did belong to the ſites of any college or hall. 
Provided, that nothing herein ſhall be conſtrued or taken 
to diſcharge any tenant of any the houſes or lands be- 
longing to the faid colleges, halls; or ſchools, who by 
l | | F their 


Vvided alſo, 


act of the 32 C. 2. c. 33. 


2 


Colteges. 
er contracts are obliged to pay all rates 
ions whatſoever ; but that they ſhall be 
ſuch rates, taxes, and impolitions, Pro- 
It all ſuch lands revenues or rents, ſettle 
le or pioug Wh, as were aflefſed in the 4 
all be liable to be charged; 


to any chart 


year of Will. and Mary, 


And that no other lands tenements or hereditaments re- 


venues of rents whatſoever, then ſettled to any charitable 
or pious uſes, as aforeſaid, ſhall be charged. 1 
48. By the 20G. 2. c. 3- Every diffin& chamber in 
a college or hall in the univerſities, ſhall pay the duties 
upon Rouſh and windows, as if it was one intire 
houſe, | | 
49. By the 32G. 2. c. 33. explaining a former act 
vie, 3) 6G. 2. c. 74 which 33 ofech a duty upon officey 
and penſions ; it is provided, that nothing in the ſaid 
all extend to charge of- 
fices of employments in either of the two univerſities, 
But there is no proviſo for exempting offices in th 


_ Univerſities from the duties charged by the faid former 


e 3. 4 42. 5 1 
50. By the 18 El. c. 20. and 55 El. e. 7. divers regu- 
lations were made for repairing the highways within one 
mile of the city of Oxford, under the controul of the 
vice . chancellor and mayor, with other juſtices of the 
Uhiverſity and city; which being found inſufficient, an 
act was paſſed in the 11 G. 4. C. 79. fot rendering the 
lame more effectual, and for cauſing the ways commonly | 
called the mile ways to be repaired ; for making a com- 
modious entrance thro' the pariſh of St Clement; for 


| . Rbuilditig or - repairing Magdalen bridge; for making 


comthodious roads from the , ſaid bridge, thro' the uni- 
verſity and city, and the avenues leni thereto; for 
cleanſing and lighting the ſtreets, lanes, — places, with- 
in the ſaid univerſity and city, and the ſuhurbs thereof, 
and the faid pariſh of St . for removing nu- 
farices and annoyances therefrom, and preventing, the 
like for the future; for impowering colleges and cotpora- 
tions to aliene their eſtates there; and for removing, 
holding, and regulating markets within the ſaid city. 


Comtnandments, to be ſet up at the eaſt end of the 


"Ip 


